SUMMARY

REPORTABLE

CASE NO.: (P) A 301//2006

JOSEPH FRANS KUIIRI AND ANOTHER v BETH MBUYIPAHA KANDJOZE

AND OTHERS

PARKER, J

2007 October 30
Application Spoliation order — Essence of the remedy — Whptigmt

must prove to obtain remedy — Only where applidann
“peaceful and undisturbed” possession of the thing
question at the time possession was allegedly atpdli—
“Peaceful and undisturbed” possession explainedme Tat
which it is claimed spoliation occurred is crucial
spoliation proceedings — Applicants’ failing to chsirge
onusthat they were in peaceful and undisturbed pogsess
and also failing to show when they claim possessias
despoiled by the respondents — Rulisi discharged —

Spoliation order refused.



REPORTABLE

CASE NO.: (P) A 301//2006
INTHE HIGH COURT OF NAMIBIA

In the matter between:

JOSEPH FRANSKUIIRI 1 Applicant
ANGELIKA KUIIRI 2nd Applicant
and

OBETH MBUYIPAHA KANDJOZE 1 Respondent
KAHOO FRIEDA W. KANDJOZE 2nd Respondent
SHAFIMANA UEITELE 3 Respondent
CORAM: PARKER, J

Heard on: 2007 October 15

Delivered on: 2007 October 30

JUDGMENT:

PARKER, J.:

[1] In this application, Mr. Coleman represents thpplicants, and Mr. Hinda

represents the respondents.

[2] On 9 November 2006, the applicants, having apghed this Court on an urgent

basis, obtained from this Court a ruisi in the following terms:



1. That ' and 2° Respondent's application for the postponementheftearing is hereby
refused;
2. That the non-compliance with the rules of thisnburable Court and hearing the

application on an urgent basis as is envisagedila &12) of the High Court Rules is condoned;

3. That the rulenisi is granted calling upon the Respondents to shoveeaifi any, on
Monday, 20 November 2006 at 10h00 why, pendingtiteome of this application:

3.1 The £'and 2° Respondents should not restore the possessidmeqgiremises known as
KANAINDO BOTTLE STORE AND BAR to Applicants and thorizing the Applicants

to remove any locks that prevent such restoration;

3.2 The ' and 2° Respondents should not return all the fridgedegatzhairs, beds, bedding,

clothing, cutlery, crockery and any other moveatadms removed from the said premises;

3.3 The messenger of the court for the district of Gxidaalternatively the station commander
of the Namibian Police at Buitepos, should not reent* and 2° Respondents and anyone

else occupying it, from the said premises;

3.4 The ' and 2 Respondents should not be interdicted from interfewith Applicant's
possession or any other rights in respect of thikmamises;

3.5 The 3 Respondent should not pay the Applicant's cdstdonis propriison an attorney
and own client scale, alternatively orderifyand 2° Respondents, alternatively' 2nd

2" Respondents to pay Applicant’s costs on an atjoanel own client scale.

4. That the sub-paragraphs 3.1, 3.2, 3.3 and 3thi®fulenisi serve as aimterim interdict

with immediate effect.

[3] From the papers, | find that the followimglevantfacts are either undisputed or
cannot be disputed. (1) The subject matter ofpilesent application, namely, Kanaindo
Bottle Store and Bar (the bottle store) is situatedRemaining Extent of Farm Sandfontein
No. 468, Gobabis (Farm Sandfontein). (2) Bulk Erg@roprietary) Ltd (Bulk Trade)
acquired ownership of Farm Sandfontein from tflefiplicant through a deed of transfer,
dated 5 October 2001 and registered on 14 Decepfilfdr. For the purposes of the present

application, | assume without deciding, that Bulkade’s title to Farm Sandfontein is



good. (3) Bulk Trade assigned its ownership ofnF&andfontein to theS1land 3¢
respondents through a deed of sale, dated 8 J0Iy. Z0) The applicants lost ownership of
Farm Sandfontein in December 2003; and it mustelneembered, | have already held it

established that the bottle store is situated esmFandfontein.

[4] Those being the undisputed or indubitable fattwould seem that what remains to
be determined centres on the question of possesstopossession of the bottle store. In
this connection, | am alive to the principle thaplea of ownership will not necessarily

defeat a spoliation claim.Férreira, infra, at 669F Greef infra, at 647B-C)

[5] It is the applicants’ case that they had “al@/aypccupied the bottle store and

operated it separately from the farm and althobgly tost possession of Farm Sandfontein
in about January 2004 they continued to occupybtitde store and leased part of it “to a
succession of people.” The respondents deny hHea@applicants had possession of the
bottle store after January 2004 as the applicalaisnc The respondents aver that the
applicants of their own volition “finally moved fno the Farm Sandfontein in

approximately December 2004 with all their belomgifi Thus, as far as the respondents
are concerned, if the applicants left Farm Sanéianin December 2004 “with all their

belongings,” the applicants could not have beepossession of the bottle store after that
date since the bottle store is situated on FarndfSatein, and since the respondents took

possession of Farm Sandfontein from that time.

[6] From the papers it is clear that the relief gltuis a spoliation order to restore

possession of the bottle store to the applicants.



[7] The legal principles applicable tnandament van spolere trite and have time and
time again been stated by the CourtSee e.g. Nino Bonino v de Lang&906 TS 120;
Sillo v Naudel929 AD 21;Nienaber v Stucke¥946 AD 1049)Yeko v Qand 973 (4) SA
735 (A); Bennett Pringle (Pty) Ltd v Adelaide Municipalit977 (1) SA 230 (E)Mbuku v
Mdinwa 1982 (1) SA 219 (Tk)Ness and Another v Gre#985 (4) SA 641Kgosana and
Another v Ottal991 (2) SA 113 (W)Mbangi and Others v Dobsonville City Count@91
(2) SA 30 (W);Shoprite Checkers Ltd v PanbourReoperties Ltd1994 (1) SA 616 (W);
Runsin Properties (Pty) Ltd v Ferreirt®82 (1) SA 658 (E)Willowvale Estates CC and
Another v Bryanmore Estates L&®90 (3) SA 954 (W). See also Badenhoedt,al,

Silberberg and Schoeman’s The Law of Propettly ed., 2003: pp 273-296.

[8] From the authorities, it is clear that the eahprinciple of the remedy is simply
that no person is allowed to take the law intodridier own hands and thereby cause a
breach of the peace. Thus, the remedy is aimedeay enlawful and involuntary loss of
possession by a possessor. Consequently, its sobgget is the restoration of trstatus
guo anteas a prelude to any inquiry into the merits ofridspective claims of the parties to
the thing in questionGreef supra at 647B-C) Thus, in the present case, thegesir
injustice of the applicants’ possession is, theefarrelevant. Greef loc. cit. at F) And
possession is an amalgam of a physical situatientfie physical detention of a corporeal
thing by a person) and a mental state (i.e. thentidan of holding the thing as that person’s
own). Thus, “it is essential to the existence ofgession that there should at one time or
another have been both such detention or occupatidrsuch intention present together at
one and the same time.” (ClassBigtionary of Legal Words and Phrase®® ed. Vol. 3:

p. 67) That much both Mr. Coleman and Mr. Hindeeag



[9] Thus, according to the authorities, some of alhl have adumbrated above, an
applicant for a spoliation order must first andefmost establish that he or she was in
“peaceful and undisturbed” possession of the tlringuestionat the timehe or she was
deprived of possession. As Flemming, J saiMbangi and Otherssupra at 335H, “The
authorities show a certain consistency in requiriagmerely ‘possession’ as a prerequisite
for granting of a spoliation order, but ‘peacefuhda undisturbed’ possession”.
Consequently, if | find that at the time the appfits claim the respondent deprived them
of possession of the bottle store, the applicargsewnot in peaceful and undisturbed
possession of the bottle store, the applicationt s It follows that the single question |
must answer is, therefore, whether the applicardsevin “peaceful and undisturbed”
possession of the bottle stoa¢ the timethe applicants claim the respondents illicitly
deprived them of possession thereof. For this reasseems to me that the determination

of this application falls within an extremely naswr@and simple compass.

[10] In Greef suprg at 647D, Vivier, J stated that the words “peakefd undisturbed”
possession probably mean “sufficiently stable orallle possession for the law to take
cognizance of it.” And idenkins v Jacksof0 Ch D 71 at 74, Kekewich, J said that the
words “peaceful and quietly” in relation to enjoymbeof possession mean without
interference, i.e. without interruption of possessiRelying on the foregoing definitions, |
come to the conclusion that “peaceful and undigditbpossession in the context of
spoliation means without interference with, or iniption of, possession. The result is
that, in my opinion, the applicant for a spoliatimmer must show that the possession he or
she wishes the Court to protect must have becorseoraned, i.e. sufficiently stable or
durable Mbangi and Otherssupra at 338A) for the law to take cognizance of Gréef

supra at 647D)



[11] Van Blerk, J put it succinctly thus iMeko v Qanasuprg at 739E: “The very
essence of the remedy against spoliation is tleaptssession enjoyed by the party who
asks for the spoliation order must be establishedsum, in the present application, the
applicants must, on a balance of probabilitiesyerinat,at the timethey claim they were
unlawfully ousted, they were in possession of adkimhich warrants the protection
accorded by the remedy.Ydko v Qanasupra at 739G) In other words, the applicants
bear theonusto prove on a balance of probabilities that alearty definable point in time
they were in peaceful and undisturbed possessiothefbottle store and at a clearly
definable point in time an act of spoliation wasneoitted by the respondents. (SRensin
supra at 670A) As | have said, these two facts muspltmeed on a preponderance of
probability; and a prima facie case will not sugfiecnandament van spolieeing a final
order. (Nienaber supra at 1053;Bennett Pringle (Pty) Ltdsupra at 232F-G) It is, in my
opinion, for these considerations and requiremtras as | will demonstrate shortly, time
at which an applicant claims spoliation was conmeitis a supremely critical item in the

context of spoliation.

[12] Keeping the foregoing principles requirementsiew, | move on to apply them to

the facts of this case, as | have found them tstexi

[13] Itis, as | have alluded to above, the applisacontention that they were illegally
evicted from Farm Sandfontein; the respondents teayapplicants left on their own
volition. What is important for my present purpsse that | find it sufficiently established

that the applicants vacated Farm Sandfontein ineBder 2004; but they contend that



although they left Farm Sandfontein in December420bey had always maintained

“undisputed possession” of the bottle store.

[14] Therefore, as | see it, | think the applicdpése their claim for a spoliation order on
these central planks, which in their view consgitygieces of evidence that evince

possession:

1) The 29 applicant “at all material times hereto” conducthd business of the bar,

bottle store and a restaurant in the bottle store.

(2) In December 2005 the"2respondent entered into a lease agreement with Uno
Hengari in respect of the bottle store. The peabthe lease was from December 2005 to

31 August 2006.

3) Andreas Guim also entered into a lease agreewigmthe applicants in respect of
the bottle store. The period of the lease wasbamut six months in 2005 (Guim does not

remember the exact dates).

4) The f'applicant’s son, Alfons Tjizoo, remained in thetleostore to take care of it.

(5) The last plank relates to the letters that vexehanged between th& Bespondent

and the applicants’ legal practitioners.

[15] | now proceed to examine the above-stated mgswon which the applicants stand
to claim the spoliation order. As | have stateeivpusly in this judgment, in my opinion,

the time at which an applicant claims he or she wdawfully disposed of possession by



the respondent is crucial in spoliation proceedingfer all “[t{he mandament van spolie
finds its immediate and only object in treversalof the consequences of interference with
an existing state of affairs otherwise than undeharity of the law, so that theatus quo
ante is restored.” Kbangi and Otherssuprg at 336F) (Emphasis added). In other
words, as in the present case, if upon the retasntie applicant proves hgevious
possessiorand hisdispossessiorby the respondent, the rule will be made absolute.
(Classensupra p. S-90) (Emphasis added).

[16] Itis my view that the use of such words ase\pous possession”, “reversal of” and
“status quo ante” indicate strongly and indubitatigt the applicant must satisfy the Court
on a balance of probability that on such-and-sudata or time he or she was in peaceful
and undisturbed possession, and that on such-aid-&uwdate or time he or she was
despoiled of possession by the respondent; othenhimwv is the Court able to determine
judicially when peaceful and undisturbed possesseased through the illicit deprivation
of possession (spoliation) by the respondentjnifjeed, such is the case. In sum, in my
opinion, the Court cannot reasonably order a rastor of thestatus quothrough a
spoliation order if it has not been shown to thiés&ection of the Court when thetatus

guo ceased to exist through the alleged illicit degtion of possession by the respondent.

[17] In the present case, the applicants have daite prove when they claim their
“previous possession” was dispossessed by themdspts. Mr. Coleman’s answer to my
guestion on the point did not, with respect, take atter any further; if as | understand
him, he appeared to have said that there wereiessgrspoliation and counter-spoliation.
As Mr. Hinda submitted — and correctly, in my opimi- there must be a date on which the
alleged spoliation, upon which the applicants hayproached this Court for relief,

occurred; and, therefore, such a date is quiteiarut these proceedings. But, as | have
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said, the applicants have been unable, or havedfaio prove when the spoliation
complained of was committed. The ‘legalese’ clitaall material times” relied on by the
applicants and discussed in the next succeediragph of this judgment is, to my mind,
too amorphous, meaningless and purposeless inasipaliproceedings to show when
applicants claim they were in peaceful and undisdrpossession of the bottle store and

also to show when an act of spoliation was comuhitie the respondents.

[18] The applicants contend that, “at all matetiades”, they conducted the business of
the bar, bottle store and a restaurant in theeosttire. The applicants have not put forth
any credible evidence in support of their contentidn my view, this claim is not well

founded. For instance, there is only one liquoerice for a one year-period filed of
record, i.e. in respect of 16 March 2006-31 Marb@722 there are no licences for previous

years.

[19] Besides, in December 2005-31 August 2006, mere than a half of the licence
period, the bottle store was leased to Hengariabmut six months in 2005 it was leased to
Guim; and for almost three months in 2005 it waséel to Kapenda. The liquor licence
filed of record does not say that Hengari was aaganfor the licensed business appointed
by the 29 applicant for the licence period, which tH¥ &pplicantqualicensee could have
done lawfully in terms of s. 18 of the Liquor Ad998 (Act No.6 of 1998). Neither have
the applicants shown that Hengari, Guim and Kapeveta their agents or representatives.
With the greatest deference, | cannot accept Mier@an’s submission that there is no
substance in the respondent’s argument that théicapfs lost possession when they
leased the bottle store to others. Being leas¢®&sgari, Guim and Kapenda were, in law,
in possession of the bottle store during the pertbdt their leases subsisted. They were in

physical occupation of the bottle store and theg thee necessary intention to hold it as
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their own and to derive some benefit from it foertiselves. (Badenhorst al, supra pp.
254-5; p. 406) Particularly, in Hengari's case,aakessee of the bottle store, he further
sublet part of the premises to Uvangapi Mutirua aadgee Mbasuva for the payment of

rent to him.

[20] | proceed to deal with the applicants’ nextdewice on the point, which in their
contention, is proof of their possession of thetlbattore. This relates to their averment
that the ' applicant’s son, Alfons Tjizoo, remained in thdtl@store to look after it. The
respondents’ evidence to counter the applicantgiraent is that of Hengari. In Hengari’s
confirmatory affidavit, he states that Tangee Mivaslwvangapi Mutirua (I have referred
to them above) and Alfons Tjizoo asked him to ghvem a place to stay in the bottle store
because there was a shortage of accommodationiiepBs. Hengari states that he gave
them accommodation in the bottle store, and Taragek Uvangapi contributed towards
rent; but it appears that Alfons did not pay anyt fgecause he assisted Hengari to run the
bottle store after hours. Alfons’s confirmatoryiddivit supporting the applicants’ position
does not assist the applicants. | have alreadyihektablished that during the periods that
Hengari, Guim and Kapenda leased the bottle stbeeapplicants were not and could not
have been in possession — peaceful and undistpdesgssion — of the bottle store. There
is also no credible evidence to support their nearg) assertion that at the time the bottle

store was leased, they kept some of their belosgmghe bottle store.

[21] Now to the letters exchanged between tHee&spondent and the applicants’ legal
practitioners: | must say that, with respect, thian extremely flimsy strand on which to
hang an application for a spoliation order withbrgaking. | have carefully perused eight
letters filed of record that were exchanged betwtber3rd respondent and the applicants’

legal practitioners from 31 January 2006 to 31 ©Geta2006. In my opinion, the letters
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emanating from the former (three in all) dwell pairity on the question of ownership of
Farm Sandfontein; see, e.g., the following paraggwgaf excerpts of those letters: Farm
Sandfontein is registered in my client's name;lgmel on which the bottle store is situated
is a part of Farm Sandfontein; and we demand pafodwnership of the land under
dispute. Five letters issued from the applicaletgal practitioners: three of them — like the
3“ respondent's — deal substantially with the questid ownership; see, e.g., the
following paraphrases of excerpts of those lettieostle store does not form a part of Farm
Sandfontein; and bottle store is situated on lavidch is not a part of Farm Sandfontein.

Only two of the five letters discuss the questibpassession.

[22] Considering the letters contextually and psgdg and not parochially, it seems to
me clear that the question of ownership was uppstriinothe mind of the "8 respondent,
even if it can be said that the concern of theiappts’ legal practitioners was the issue of
possession — and even that comes through onlyein ldst two letters, as | have said
above. That being the case, | cannot see how, redpect, one can stand on those letters
and argue seriously that the respondents considbeesdpplicants to be in possession of
the bottle store. The full, holistic import of #®letters does, in my opinion, indicate that
the 3% respondent and the applicants’ legal practitionveese not of one mind on that

critical issue, to wit, possession.

[23] All the above considerations and reasoningppfome to this ineluctable
conclusion, namely, that the applicants have failed a balance of probabilities, to
discharge thenusthat they were in peaceful and undisturbed possessithe bottle store
— possession that was sufficiently establishedblestar durable — and that they have been
illicitly deprived of possession of the bottle ®tdsy the respondents. It follows that the

applicants are not entitled to the relief sought] the rulenisi stands to be discharged.
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[24] | pass to deal with the matter of costs. is $ubmission, Mr. Hinda pressed me
into ordering costs in favour of the respondentsjuding costs of an instructing and
instructed counsel. | do not think, in my disarati | should grant costs with such
gualification, taking into account the nature o ttase. In my opinion, it is just and fair to

simply award costs to the respondents without anlye#lishment.

[25] Inthe result | make the following order:

The application to make final the ruhési granted by this Court on 9 November

2006 is dismissed with costs.

PARKER, J
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