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The order:

1. Both sentences of the accused are set aside.

2. The matter is remitted in accordance with the provision in s 304(2)(c)(iv) of the CPA

for the magistrate to sentence the accused persons afresh.

3. The  magistrate  is  directed  to  consider  the  periods  of  imprisonment  that  both

accused served after the initial sentencing.

Reasons for order:

 JANUARY J (SHIVUTE J concurring):

[1] This review matter stems from the Grootfontein Magistrate Court and is submitted
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in terms of s 302(1) of the Criminal Procedure Act 51 of 1977, as amended (the CPA).

[2]   The accused persons were charged and convicted of one count of contravening s 2

read with ss 1, 11(1)(a), 15 and 17 of the Stock Theft Act 12 of 1990, as amended (the

Act)- possession of suspected stolen stock or produce, to wit: a carcass of a heifer with a

value of N$6000 to which there was a reasonable suspicion that it has been stolen and to

which  the  accused  persons  were  unable  to  give  a  satisfactory  account  for  such

possession.

 [3]   The two accused persons were sentenced respectively as follows; accused one;

Three years’ imprisonment of which 18 months are suspended for five years on condition

that the accused is not convicted of any offence related to theft of stock committed during

the period of suspension. Accused two; three years’ imprisonment of which 24 months

are  suspended  for  five  years  on  condition  that  the  accused  is  not  convicted  of  any

offence related to stock theft of stock committed during the period of suspension.

[4]      It  is  clear  that  the magistrate misdirected herself  in  applying s 14 of  the Act

providing  for  sentences  in  relation  to  theft  of  stock  and  not  possession  thereof  or

produce. I consequently raised a query to the magistrate, enquiring, how the sentences

are justified, considering the prescribed sentences in the Act. The magistrate conceded

that  the sentence is  inappropriate  and should be set  aside.  She correctly  stated the

appropriate sentence falls within the provisions of s 15 of the Act which stipulates as

follows:

      ‘15 Penalty where not otherwise provided for

Any person who is convicted of an offence under this Act for which no penalty is otherwise

provided shall  be liable  to a fine not  exceeding R4 000 or to  imprisonment  for  a period not

exceeding two years or to both such fine and such imprisonment. ‘

[5]     Consequently, the sentences are to be set aside and the matter to be remitted to

the magistrate to sentence the accused persons afresh.
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[6]     In the result:

1. Both sentences of the accused are set aside.

2. The matter is remitted in accordance with the provision in s 304(2)(c)(iv) of the CPA

for the magistrate to sentence the accused persons afresh.

3. The magistrate is directed to consider the periods of imprisonment that both accused

served after the initial sentencing.
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