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IT IS ORDERED THAT:

1. The respondent’s point in limine is hereby dismissed;

2. The application for leave to appeal by the State in terms of S 310 (1) read with

310 (2) of the Criminal Procedure Act 51 of 1977 is granted.
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Reasons:

SALIONGA J :

[1] The Criminal Procedure Act, Act 51 of 1977 as amended provides under section 310

(1) for an application for leave to appeal and section 310 (2) makes provision on how such

an application may be brought to court. Section 310 (1) in this court’s opinion is the enabling

section whereas section 310 (2) is simply stating how an application for leave to appeal

should be placed before court.

[2] The  appeal  was  then  lodged  in  terms  of  the  correct  sections  and  as  such  the

respondent’s argument cannot be entertained.

[3] The applicant  has prospects  of  success.  The Honorable  court  applied  the  wrong

principles of law in reaching its conclusion that the evidence of the complainant in the matter

had to be approached with circumspection. 

[4] S v Katamba 1999 NR 348 (SC) is an authority for the abolition of the legal principles

applied.

[5]  Counsel for the respondent conceded that the wrong principles of law was applied

save arguing that in general when evaluating the evidence of a single witness the court has

to be cautious in any event. 

[6] For the aforesaid reasons this court without considering the merits of the case, is of

the view that another court may arrive at a different conclusion.

[7]  In the result:

1. The respondent’s point in limine is hereby dismissed;
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2. The application for leave to appeal by the State in terms of S 310 (1) read with 

310 (2) of the Criminal Procedure Act 51 of 1977 is granted.
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