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The following Act which has been passed by the National Assembly and signed by
the President in terms of the Namibian Constitution is hereby published in terms of
Article 56 of that Constitution.

No. 10 of 1991: Aviation Amendment Act, 1991.
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EXPLANATORY NOTE:

Words underlined with solid line indicate
insertions proposed.

[ -] Wordsinbold type in square brackets indicate
omissions proposed.

ACT

To amend the Aviation Act, 1962, in order to adjust
its provisions in view of the independence of Namibia; to
provide for the appointment of a Director: Civil Avia-
tion to perform the functions of the National Transport
Commission in Namibia; to make further provision for
certain cargo restriction; to extend the power of the
Minister to make regulations; to provide for the
incorporation in the regulations of certain interna-
tional aviation standards by means of a mere reference
thereto in a notice issued by the Minister; and to pro-
vide for matters incidental thereto.

(Signed by the President on 14 June 1991)

BE IT ENACTED by the National Assembly of the
Republic of Namibia, as follows:-

Amendment of section | 1. Section | of the Aviation Act, 1962 (hereinafter

of Act 74 of 1962, as . . .
amended by section 3 of referred to as the principal Act), is hereby amended -

Act 12 of 1965 and section
1 of Act 83 of 1969. ) o .
(a) by the deletion of the definition of “Commission™;

(b) by the substitution for the definition of “Conven-
tion” of the following definition:

“ ‘Convention’ means the Convention on Inter-
national Civil Aviation drawn up at Chicago on
the seventh day of December, 1944, and adopted
by section 1 of the Aviation Amendment Act,
1947 (Act No. 42 of 1947), and set out in the First
Schedule to this Act, and includes any amend-
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ments thereof and additions thereto [ratified and
proclaimed in accordance with paragraph (b) of
sub-section (1) of section 3] binding upon Na-
mibia by virtue of the provisions of Articles
63(2)(e) and 144 of the Namibian Constitution;”;

(c) by the insertion after the definition of “Con-
vention” of the following definition:

“ ‘Director’ means the Director: Civil Aviation
appointed under section 5,7,

(d) by the substitution for the definition of “intoxi-
cating liquor” of the following definition:

“ ‘intoxicating liquor’ means intoxicating liquor
as defined in section [175 of the Liquor Act, 1928
(Act No. 30 of 1928)] 1 of the Liquor Ordinance,
1969 (Ordinance 2 of 1969);”;

(e) by the substitution for the definition of “Mi-
nister” of the following definition:

“ ‘Minister’ means the Minister of [Transport]
Works, Transport and Communication;”;

3

(h) by the insertion after the definition of “Minister’
of the following definition:

“‘Namibian aircraft’ means an aircraft registered
in terms of this Act;”;

(g) by the deletion of the definition of “Republic”;

(h) bythedeletion of the definition of “South African
aircraft”; and

(i) by the substitution for the definition of “Transit
Agreement” of the following definition:

“ ‘Transit Agreement’ means the International
Air Services Transit Agreement drawn up at
Chicago on the seventh day of December, 1944,
and adopted by section 2 of the Aviation Amend-
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Proclamation AG. 14 of
1978.

Substitution of section 3
of Act 74 of 1962,
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ment Act, 1946 (Act No. 41 of 1946), and set out
in the Second Schedule to this Act, and includes
any amendments thereof and additions thereto
[ratified and proclaimed in accordance with
paragraph (b) of sub-section (1) of section 3]
binding upon Namibia by virtue of the provisions

of Articles 63(2)(e) and 144 of the Namibian Con-

stitution.”.

2. The following section is hereby substituted for
section 2 of the principal Act:

“Application
of Act.

2. (1) The provisions of this Act
and of the Convention and of the Tran-
sit Agreement, shall, except where ex-
pressly excluded under this Act or by
regulation, apply to all aircraft whilst
in or over any part of [the Republic]
Namibia or the territorial [waters] sea
thereof and to all Namibian aircraft and
personnel wheresoever they may be.

(2) For the purposes of subsection
(1) the personnel of an aircraft shall be
deemed to include the pilot-in-com-
mand or other person in charge of the
aircraft, and all other members of the
crew of the aircraft.

(3) The provisions of this Act and
of the Convention and of the Transit
Agreement shall not apply to aircraft
or aerodromes belonging to the [De-
partment] Ministry of Defence or for
the time being in use exclusively by the
[South African] Namibia Defence
Force, or to any person employed on or
in connection with such aircraft or aero-
dromes, irrespective of whether such
person is so employed in a military or
civil capacity: Provided that the Mi-
nister, after consultation with the Mi-
nister of Defence, may by notice in the
Gazette apply to any such aircraft,
aerodrome or person any of the said
provisions with or without modifica-
tion.”.

3. The following section is hereby substituted for
section 3 of the principal Act:
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Substitution of section 5
of Act 74 of 1962, as
amended by section 5 of
Proclamation AG. 14 of
1978.

Amendment of section 6
of Act 74 of 1962, as
amended by section 36 of
Act 55 of 1965 and section
95 of Act 63 of 1975.

Amendment of section
6bis of Act 74 of 1962, as
inserted by section 4 of
Act 12 of 1965 and
amended by section 2 of
Act 83 of 1969.
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“Power to 3. The President may issue such
carry out . s

Convention proclamations as appear to him or her
and Transit necessary for carrying out the Conven-
Agreement.

tion or the Transit Agreement and for
giving effect thereto or to any of the
provisions thereof.”.

4. (1) The following section is hereby substituted for
section 5 of the principal Act:

5. The Minister shall appoint, sub-
ject to the laws on the public service, !
a person as Director: Civil Aviation.”.

“Appointment
of Director:
Civil Aviation.

(2) Areference in alaw passed before the commence-
ment of this Act to the Commissioner of Civil Aviation,
shall be construed as a reference to the Director: Civil
Aviation appointed under section 5 of the principal Act, as
amended by subsection (1) of this section.

5. Section 6 of the principal Act is hereby amended
by the substitution for the words preceding paragraph (a)
of subsection (1) of the following words:

“The [State President] Minister may out of moneys
appropriated by Parliament for the purpose-".

6. Section 6bis of the principal Act is hereby
amended -

(a) by the substitution for paragraphs (a) and (b) of
subsection (1) of the following paragraphs:

“(a) through the [Department of Transport]
Ministry of Works, Transport and Com-
munication undertake the sale of intoxi-
cating liquor for consumption in or on the
premises referred to in subsection (3) of this
section, [subject to the provisions of section
5(3) of the Liquor Act, 1928 (Act No. 30 of
1928),] other refreshments, smokers’ requi-
sites, reading-matter and such other goods
as the Minister may deem fit, at any aero-
drome established and maintained in terms
of section 6, and the sale, in any transit area
designated under subsection (4) of this sec-
tion at any such aerodrome, of intoxicating
liquor for consumption outside [the Repu-

blic] Namibia;
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(b) grant permission to any person or to two or
more persons jointly or separately to sell,
subject to such conditions as the Minister
may impose when granting such permission
or as may be prescribed, at any such aero-
drome any one or more of or all the fol-
lowing classes of goods, namely, intoxica-
ting liquor for consumption in or on the
premises referred to in subsection (3) of this
section, [subject to the provisions of section
5(3) of the Liquor Act, 1928,] other re-
freshments, smokers’ requisites, reading-
matter and such other goods as the Minister
may deem fit, and, in any transit area
designated under subsection (4) of this sec-
tion at any such aerodrome, intoxicating
liquor for consumption outside [the Re-
public] Namibia [: Provided that such per-
mission to sell intoxicating liquor shall not
be granted to a person to whom, in terms of
the provisions of section 65 of the Liquor
Act, 1928, a bar licence may not be granted,
or to a producer, manufacturer, brewer,
agent, nominee, person or company con-
templated in section 114fer of the said
Act.].”;

(b) by the deletion of subsection (2);

(c) by the substitution for subsection (4) of the
following subsection:

“(4) Notwithstanding the provisions of section
[75 of the Liquor Act, 1928] 78(2)(c) of the Liquor
Ordinance, 1969 (Ordinance 2 of 1969), the
Minister may in respect of any portion or por-
tions of any premises referred to in subsection (3)
of this section, designated by him or her as a
transit area or transit areas as the case may be, fix
days and hours of sale and delivery of intoxi-
cating liquor and any days or hours so fixed shall
be deemed to be the days on which or the hours
during which liquor may in terms of the said
section [75] 78(2)(c), be sold or delivered in such
area or areas.”; and

(d) by the deletion of subsection (5).

Amendment of section 7 7. Section 7 of the principal Act is hereby amended
of Act 74 of 1962. by the substitution for the words preceding paragraph (a)
of subsection (1) of the following words:
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of Act 74 of 1962.

Repeal of section 10 of
Act 74 of 1962.

Amendment of section 13
of Act 74 of 1962.

Amendment of section 15
of Act 74 of 1962.
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“The [State President] Minister may out of moneys
appropriated by Parliament for the purpose-".

8. Section 9 of the principal Act is hereby amended
by the substitution for paragraph (a) of the following
paragraph:

“(a) onany undermined ground or within a distance of

[three hundred feet] ninety-five metres from any
undermined ground or any open mine excavation
unless, in the opinion of the Government Mining
Engineer such aerodrome could be used with
safety;”.

9. Section 10 of the principal Act is hereby repealed.

10. Section 13 of the principal Act is hereby amended
by the substitution for paragraph (a) of subsection (1) of
the following paragraph:

“(a) Whereitis alleged by any person interested that a

foreign aircraft (other than an aircraft to which
section 14 applies) making a passage through or
over [the Republic] Namibia infringes in itself or
in any part of it any invention, design or model
which is entitled to protection in [the Republic]
Namibia, [any provincial or local division of the
Supreme Court having jurisdiction] the High
Court of Namibia may (pending action to be
brought), order the detention of such aircraft
until the owner thereof deposits or secures in
respect of the alleged infringement a sum deter-
mined in accordance with the provisions of para-
graph (a) of subsection (2) (hereinafter referred to
as the deposited sum).”.

11. Section 15 of the principal Act is hereby amended
by the substitution for paragraph (a) of subsection (1) of
the following paragraph:

“(a) If the owner, pilot-in-command or person in

charge of any aircraft commits an offence under
this Act from or in respect of that aircraft or if
reasonable suspicion exists that such an offence
has been committed or attempted or is about to be
committed or attempted from or in respect of any
aircraft by the owner, pilot-in-command or
person in charge thereof, any member of the
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[South African] Namibian Police Force [or any
officer of the South African Defence Force] may,
pending the trial of the charge, detain the aircraft
in question.”.

Insertion of section 16 in 12. The following section is hereby inserted in the
Act 74 of 1962. principal Act after section 15:
“Prohibition 16. (1) Except with the written

ofcomeyance  nermission of the Minister or a person
in aircraft. in the service of the State authorized
thereto by the Minister and subject to
such conditions as the Minister or such
person may determine, no person shall

convey any armanents in an aircraft.

(2) An aircraft which is upon rea-
sonable grounds believed to be engaged
in conveying any armaments contrary
to the provisions of subsection (1),
shall be subject to the provisions of the
regulations with regard to the identifi-
cation and interception of aircraft.

(3) A person who is an authorized
person for the purposes of the Civil
Aviation Offences Act, 1972 (Act 10 of
1972), may in exigent circumstances,
without derogating from any power
which such authorized person may have
under the Criminal Procedure Act, 1977
(Act 51 of 1977), at any aerodrome or
place in Namibia, without a warrant -

(a) search any aircraft which such
authorized person reasonably
believes to be used or to have
been used to convey any arma-
ments contrary to the provi-
sions of subsection (1) of this
section, and any cargo or goods
on board such an aircraft;

(b) seize -

(i) any armaments found
during a search carried out
under paragraph (a) of
this subsection;
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(ii) any aircraft on which such
armaments are found; and

(iii) any other thing which in
the opinion of such autho-
rized person was used or is
intended to be used for the
commission, or in connec-
tion with the commission,
of an offence under this
section; and

(c) arrest any person who is found
on board an aircraft contem-
plated in paragraph (a) of this
subsection and whom such au-
thorized person reasonably
suspects of having committed
an offence under this section
or of attempting to commit
such an offence.

(4) If an authorized person re-
ferred to in subsection (3) attempts to
arrest any person under paragraph (c)
of that subsection and such person -

(a) resists the attempt and cannot
be arrested without the use of
force; or

(b) flees when it is clear that an
attempt to arrest such person
is being made, or resists such
attempt and flees,

the authorized person may, in order to
make the arrest, use such force as may
in the circumstances be reasonably ne-
cessary to overcome the resistance or
to prevent the person concerned from
fleeing, and may call on any competent
person to assist him or her to make the
arrest. -

(5) Any person who contravenes
the provisions of subsection (1) shall be
guilty of an offence and liable on con-
viction to imprisonment without the
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option of a fine for a period not ex-
ceeding 10 years.

(6)

(b)

(©)

(a) Any armaments, aircraft or
other thing seized under sub-
section (3)(b) shall be forfeited
to the State unless the court at
the trial of any person accused
of the contravention concerned
of subsection (1) finds -

(i) in the case of such arma-
ments, that they were not
conveyed contrary to the
provisions of the last-
named subsection and
were not intended to be
used for any unlawful pur-
pose; or

in the case of such an air-
craft or other thing, that it
was not used or intended
to be used for the commis-
sion, or in connection with
the commission, of any of-
fence.

(ii)

Anything forfeited in terms of
paragraph (a) shall be disposed
of as the Minister may either
generally or in a particular case
order.

The provisions of paragraph
(a), in so far as theyrelate to an
aircraft, shall not affect the
rights which any person other
than a person accused of the
contravention concerned of
subsection (1) may have to such
an aircraft, if he or she, within
30 days of the seizure thereof,
satisfies the Minister, by means
of proof in writing submitted
through the Permanent Secre-
tary: Works, Transport and
Communication that he or she
did not know that the aircraft
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was used or intended to be used
for the commission, or in con-
nection with the commission,
of any offence, or that he or
she took all reasonable steps to
prevent the use thereof in con-
nection with the offence.

(7) For the purposes of this section
the expression ‘armaments’shall include
any bombs, ammunition or weapons,
or any substance, material, raw mate-
rial, components, equipment system,
articles or technique of whatever nature
capable of being used in the develop-
ment, manufacture or maintenance of
armaments or for defence purposes or
other purposes determined by the Mi-
nister, but with the exception of any
such armaments while being conveyed
in an aircraft -

(a) on behalf of the State;
(b) by or on behalf of -

(i) any person in his or her
capacity as an officer or
employee of the State;

(i1) any person who is entitled
by virtue of the Arms and
Ammunition Act, 1969
(Act 75 of 1969), to pos-
sess the armaments con-
cerned or to have the ar-
maments concerned in his

or her custody.”.

13. Section 22 of the principal Act is hereby amen-
(a) by the deletion of subparagraph (vi)zer of para-
graph (e) of subsection (1);

(b) by the substitution for paragraph (n) of sub-
section (1) of the following paragraph:

“(n) the[regulation of the] lighting or marking of
[any obstruction] obstructions at or within
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the prescribed distance from an aerodrome
or exceeding [a] the prescribed height
[within a prescribed distance from any aero-
drome] or which according to any other
criteria, or in the opinion of a person,
specified in the regulations, constitute a

danger to aircraft;”;

(c) by the deletion of paragraph (nA) of subsection
(1); and

(d) by the addition to subsection (1) of the following
paragraphs:

“(2)

the requirements to be observed and the

(zA)

(zB)

steps to be taken in connection with the
conveyance in aircraft of any animal as
defined in section 1 of the Animals Pro-
tection Act, 1962 (Act 71 of 1962), or any
fish as defined in section 1 of the Sea
Fisheries Act, 1973 (Act 58 of 1973);

the compilation of operational directives in
respect of aircraft and aerodromes by
owners, the matters to be dealt with in such
directives, the approval of such directives by
a person specified in the regulations and the
issue of such approved directives, or other
directives of a similar nature compiled or
published by authoritative bodies or organi-
zations, to persons employed on or in con-
nection with aircraft or aerodromes;

the exercise of control over the conveyance
in aircraft of dangerous goods defined or
described in the regulations, including -

(i) a prohibition of such conveyance of
particular dangerous goods;

(i1) a prohibition of such conveyance of
dangerous goods not subject to a pro-
hibition under subparagraph (i), other-
wise than either in accordance with the
conditions, requirements and safety
measures set out in the regulations, or
under the authority of a permission in
writing given in any particular case by a
person specified in the regulations;




No. 226

Government Gazetie 24 June 1991 13

Act No. 10, 1991

Insertion of section 22A in
Act 74 of 1962,

AVIATION AMENDMENT ACT, 1991

(iif) the licensing of or the issue of cer-

tificates to persons specified in the regu-
lations and engaged in the consigning
of dangerous goods in aircraft or the
acceptance of such goods; and”.

14. The following section is hereby inserted in the
principal Act after section 22:

“Incorporation
of international
aviation stan-
dards in regu-
lations.

22A. (1) The Minister may by no-
tice in the Gazerte incorporate in the
regulations any international aviation
standard, without stating the text there-
of, by mere reference to the number, title
and year of issue of that aviation stan-
dard or to any other particulars by
which that aviation standard is suffi-
ciently identified.

(2) Any international aviation
standard incorporated in the regula-
tions under subsection (1) shall for the
purposes of this Act, in so far as it is
not repugnant to a provision of this Act,
be deemed to be a regulation made as
provided for in section 22.

(3) A notice under subsection (1)
shall come into operation on a date spe-
cified in the notice, but not before the
expiry of 30 days after the date of pu-
blication of the notice.

(4) If any international aviation
standard is at any time after the incor-
poration thereof in the regulations
amended or substituted by the Interna-
tional Civil Aviation Organization, the
notice incorporating that aviation stan-
dard in the regulations shall, unless
otherwise stated therein, be deemed to
refer to that aviation standard as so
amended or substituted, as the case may
be.

(5) An officer in the Ministry of
Works, Transport and Communication
designated by the Minister for such pur-
pose shall keep in his or her office a
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copy of the complete text of each inter-
national aviation standard incorporated
in the regulations under subsection (1)
and of each amendment and substitu-
tion of any such aviation standard, and
shall at the request in writing of any
interested person make such copy avail-
able free of charge to any such person
for inspection or for making a copy
thereof (at such person’s expense) at a
place approved by such officer.

(6) Whenever in any judicial pro-
ceedings the question arises whether any
writing contains the text of an inter-
national aviation standard incorporated
in the regulations under subsection (1),
or of any amendment or substitution
of any such aviation standard, any wri-
ting purporting to be a statement by a
person who in that statement alleges
that he or she is an officer in the Mi-
nistry of Works, Transport and Com-
munication and that a particular writing
described in or attached to the state-
ment contains the said text, shall on its
mere production at those proceedings
by any person be prima facie proof of
the facts stated therein.

(7) In this section ‘international
aviation standard’ means any interna-
tional standard or recommended prac-
tice or procedure adopted by the Inter-
national Civil Aviation Organization
for the purposes of article 37 of the

Convention.”.

15. Thefollowing long title is substituted for the long
title to the principal Act:

“To consolidate the laws enabling effect to be given to
certain International Aviation Conventions and
making provision for the control, regulation and
encouragement of flying within [the Republic of
South Africa] Namibia and for other matters inciden-
tal thereto.”.

16. The principal Act is hereby amended -
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(a) by the substitution for the words “the Republic”,
wherever they occur, of the word “Namibia™

(b) by the substitution for the words “South African
aircraft”, wherever they occur, of the words “Nami-
bian aircraft™;

(c) by the substitution for the words “State Presi-
dent”, wherever they occur, of the word “Presi-
dent™;

(d) by the substitution for the word “Commission”,
wherever it occurs, of the word “Director”;

(e) by the substitution for the words “Minister of
Mines”, wherever they occur, of the words “Mi-
nister of Mines and Energy”;

(f) by the substitution for the words “Department of
Transport” of the words “Ministry of Works,
Transport and Communication™;

(g) by the substitution for the words “South African
Police” of the words “Namibian Police Force”;

(h) by the substitution for the words “Secretary for
Transport” of the words “Permanent Secretary:
Works, Transport and Communication”;

(i) by the substitution for the words “territorial
waters” of the words “territorial sea”; and

(j) by the substitution for the words “Consolidated
Revenue Fund” of the words “State Revenue
Fund”.

17. This Actshall be called the Aviation Amendment

Act, 1991.






