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CASE NO. A 368/97

IN THE HIGH COURT OF NAMIBIA

In the matter between

POWELL, OLIVER, N.O. FIRST APPLLICANT
SIMON, NORMAN, N.O. / SECOND APPLICANT
versus

INSOLVENT ESTATE D. LIDCHI RESPONDENT

CORAM: STRYDOM, J.P.

Heard on: 1997.12.09

Delivered on: 1998.02.18

JUDGMENT:

STRYDOM. J.P.: The two Applicants were appointed as joint provisional trustees in the insolvent estate of Mrs

Lidchi. For sake of convenience I shall further herein refer to Mrs Lidchi as the Respondent. The estate of the
Respondent was provisionally sequestrated in Johannesburg, Republic of South Africa, on 5 May, 1997. This
provisional order was confirmed and the estate of the Respondent placed under final sequestration by Claasen, J,

on 10 June, 1997. The granting of both these orders were opposed by the Respondent.

On the 8th September, 1997 the Applicants obtained, on a basis of urgency and ex parte, the following order from

Teek, J, in the High Court of Namibia, namely -



n

1.

That this matter is declared one of wurgency and that the wusual forms
and time periods laid down by the Rules of this Honourable Court are

dispensed with. < s

That the appointment of the Applicants as provisional trustees in the insolvent estate of Diane
Lidchi ('the insolvent") is hereby recognised, and they are hereby granted the powers bestowed
upon them by virtue of section 18(3) of the Insolvency Act, 24 of 1936 (S.A.) ("the Insolvency
Act") made applicable in Namibia by virtue of Act 16 of 1943 (Namibia) and in particular

authorising the bringing of this application and any further proceedings which flow from it.

That such recognition and authority is hereby extended to the final trustees of the said estate,

upon their appointment as such.

That a Rule Nisi do hereby issue calling upon the Insolvent and Clara Kahan in their personal
capacities and the Insolvent, Clara Kahan and Farrel Wainer in their capacities as trustees of the
Clamodianel Trust and all other interested parties to show cause on Friday 31st October, 1997

why a final order should not be issued in the following terms:

4.1' Declaring that all movable property, including the shares registered in the name of Diane Lidchi in the share

4.2

registers of Offshore Diamonds (SWA) Limited ("Offshore Diamonds"), Diamond Dredging and Mining

CO. (SWA) Limited ("Diamond Dredging"), Moly Copper Mining and Exploration Company (SWA)

Limited ("Moly Copper") and Lorelei Copper Mines Limited ("Lorelei") vest in the Applicants in their

capacity aforesaid;

Declaring that the immovable property situate at Erf 266

1

and Erf 267, Luderitz vests in the Applicants and in their capacity aforesaid,;

Declaring that the purported resolutions of the boards of directors of Offshore Diamonds, Diamond



Dredging, Moly Copper and Lorelei amexed to the founding affidavit as Annexures "OMP.14A" to

"OMP.14D" are invalid and null and void and of no force or effect;

Declaring that the costs of this application be costs in the administration in the insolvent estate of the
Insolvent, save in the event of any party opposing this application in which event that this Honourable

Court make such order in regard to the costs as it deems meet.

That an interim interdict is hereby granted pending the final
determination of this application that the Insolvent, Clara
Kahan, and the Clamodianel Trust are interdicted and restrained

from in any way whatever/

6. directly or indirectly dealing in any manner with, alienating, or disposing of, encumbering or
exercising any right whatever attaching to the shares in Offshore Diamonds, Diamond Dredging,

Moly Copper and Lorelei, registered in the name of the Insolvent;

7. alienating, disposing or encumbering or otherwise dealing with the immovable property situated

at Erf 266 and 267, Luderitz;

8. from in any way whatever implementing or giving affect to any of the resolutions more fully

referred to in prayer 4.3 above.

That the costs of this application be reserved for determination

on the return date of the said Rule Nisi.

That service of the Rule Nisi, and the Notice of Motion herein and the founding affidavit herein together

with all annexures thereto be served on:

9. the Insolvent at 2 Upper Park Drive, Forest Town, Johannesburg; £



15.

10.

11.

12.

13.

14.

Clara Kahan at 2 Upper Park Drive, Forest Town, Johannesburg;

Mr Farrel Wainer at c/o Fisher Hoffman Sithole, FHS i

House, 5 Girton Road, Parktown, Johannesburg.

Offshore Diamonds at N.G. Church Centre, Windhoek Namibia;

Diamond Dredging at N.G. Church Centre, Windhoek, Namibia;

Moly Copper at N.G. Church Centre, Windhoek, Namibia;

Lorelei at N.G. Church Centre, Windhoek Namibia.






10. That in addition to the service hereinbefore provided for, the Rule Nisi be published iiv a local
newspaper circulating in Windhoek and Luderitz, Namibia and in a local newspaper circulating in

Johannesburg in the Republic of South Africa."

The matter was not ready for hearing on the 31st October, 1997 and the Rule was further extended. Because of the effect of

the Order and the urgency involved the matter came up for hearing on 9 December, 1997. Applicants were represented by

Mr Rubens, assisted by Mr. Smuts. The Respondent was represented by Mr. Bregman.

1. BACKGROUND:

Because of the way in which the Respondent was allowed to frame her answering affidavit the application degenerated into
another battle in the war between the Respondent, Mrs. Lidchi, and her brother, Mr. Kahan, (Kahan), which has now been
waging for some years. From the documents it is clear that the Respondent and Kahan inherited shares from their father in a
number of Companies. In a diagram, "OMP.10", a schematic exposition is given of the various Companies and the

shareholding thereof. I will herein only deal with the shareholding in those Companies affected by the Court Order.



According to "OMP.10" Offshore Diamonds (SWA) Limited (Offshore Diamonds) is the
parent holding company in the group with a total issued share capital of 5 393 000 shares.
Kahan and his family (being himself, his wife and children) (the Kahan Group) are registered
shareholders of 43,9% of the total issued share capital of Offshore Diamonds. The Respondent
and her family (being herself and her daughter)(the Lidchi Group) are registered owners of
49,47% of the total issued share capital of Offshore Diamonds. I am mindful of the fact that
Respondent alleged that she is holding her shares in Offshore Diamonds and other companies

as a nominee for her mother, Clara Kahan, and will deal later more fully with this aspect.

The total issued share capital of Diamond Dredging & Mining Co. (SWA) Limited (Diamond
Dredging) is 209608 shares. Offshore Diamonds is the registered owner of 93,41% of the
shares whilst Clara Kahan and others own 1.15% of the said issued shares. According to
"MPO.10" the Lidchi Group are the registered owners of 3,15% of the total issued share
capital of Diamond Dredging of which the Respondent is the registered owner of 3202 shares.

The Kahan Group are the registered owners of the balance of the said shares.

The total issued share capital according to "OMP.10" in Moly Copper Mining & Exploration
Company (SWA) Ltd (Moly Copper) is 450 000 shares. The Lidchi group own 4.44% of the
total share capital in Moly Copper of which 13 332 shares are the property of the Respondent.

The balance of the shares are held by the Kahan Group and other outside shareholders.

Moly Copper is also the registered owner of a 100% of the total issued share capital
in various other private companies, as well as 99,65% of the issued shares in Lorelei
Copper Mines Limited (Lorelei) with Kahan. The Respondent and others account for
the balance of the registered shareholding. It is further alleged that the Respondent
personally owns ,1245% of the total issued share capital in Lorelei, amounting to 747

shares. . /



The companies Offshore Diamonds, Diamond Dredging, Moly Copper and Lorelei are
all companies registered and incorporated in Namibia. These four companies have as
their transfer secretaries, Welwitschia Nominees (Pty) Limited at the offices of G.J.
van Schalkwyk & Company, at N.G. Church Centre, Windhoek.

1
As previously set out the Applicants alleged that the shares in the various companies were
inherited by the Respondent and Kahan on the death of their father in 1964. In this regard it is
the contention of the Respondent that these shares were only held by them as nominees of
their mother, Clara Kahan. From the documents filed it seems that dissension and head-on
collisions soured the relationship between Respondent and Kahan. Each party blamed the

other for the development of this situation.

During 1982 the parties entered into a written shareholders, or joint resolution agreement, in
terms whereof it was agreed to exercise joint control in certain affected companies as defined
by the agreement. See Annexure "OMP.9A". In regard to such companies unanimity was
required for all resolutions of shareholders and directors and no valid or effective resolution
could be passed unless it was unanimous. According to the Applicants, Offshore Diamonds,
Diamond Dredging, Moly Copper and Lorelei were, and still are, affected companies. This is
however denied by the Respondent and it is further denied by her that the so-called

shareholders or joint resolution agreement is still in existence.

According to Kahan the relationship between himself and the Respondent came to a head
during 1985 to such an extent that a deadlock ensued between them in the administration of
the companies. As previously stated each one blamed the other for this situation. How it came
about is not really relevant to these proceedings. However it led to Kahan initiating winding
up proceedings in regard to certain companies, including Offshore Diamonds. In order to solve

the impasse the parties agreed to refer their disputes to arbitration. According to the Applicants
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the arbitration proceeded in three phases. There was first a hearing and award in Kahan's
favour by a single arbitrator, Adv. H Slomowitz S.C. Thereafter an appeal was lodged which
was heard by a panel of three arbitrators. The appeal was upheld and the matter was referred
for the hearing of viva voce evidence again before a panel of three arbitrators consisting of a
retired Judge, the Honourable Mr. Justice Leon, Advocate M.D. Kuper SC and Advocate P.A.
Solomon S.C. A final award was handed down by them on 17 March 1995 upholding the
contentions of Kahan. What is of some relevance to the present proceedings is that the
arbitrators rejected Respondents contention that the shareholders or joint resolution agreement
was cancelled and that she as majority shareholder had control of the companies. The
Respondent withdrew from the final hearing and her attitude is that the proceedings and award
have no relevance and, as previously stated, the shareholders or joint resolution agreement, for
various reasons, no longer govern the relationship between the parties vis-a-vis their control

and administration of the companies involved.

The Applicants stated that the dispute between the Respondent and Kahan was settled during
May 1995 as follows:
@) By payment of R21 million by theJRespondent to Kahan which had to

be guaranteed within a specific time; and

(ii) by the delivery of Kahan of his shares and interests in the group of

companies to the Respondent.

It is common cause that the Respondent failed to make payment of the amount of R21 million
or furnished a guarantee within the time stipulated. This lead to Kahan obtaining judgment
against the Respondent in the Witwatersrand Local Division of the Supreme Court of South
Africa for payment of the amount of R21 million against delivery of his shares and interests in

the companies. Steps taken to obtain leave to appeal against this judgment were unsuccessful.



Pursuant to the judgment a writ of execution was issued and certain movable property was
attached. Steps taken by the Respondent to interdict the sale in execution and any further
attachment were dismissed. As the proceeds of the sale were insufficient to pay the judgment
debt, Kahan instituted sequestration proceedings which ended in the final sequestration of the

estate of the Respondent on 10 June, 1997.

From the papers filed it seems that the Respondent vigorously opposed each and every one of
the proceedings referred to herein before. At this stage there are still appeals or applications
for leave to appeal pending in regard to some of the orders made. That includes the final order
of sequestration in regard of which a notice for leave to appeal has been lodged by the

Respondent.

On the 22nd June, 1997, i.e. after the final sequestration of the Respondent's estate, meetings
of the boards of directors of Offshore Daimonds, Daimond Dredging, Moly Copper and
Lorelei were held in Windhoek. These meetings were attended by the Lidchi group and
directors nominated by them. No notice of these meetings were given to the Kahan group.

These resolutions are set out in Annexures "OMP.14A" to

n M

OMP.14D.

The more important of theseresolutions are -

1. That Clara Kahanis authorizedto act as Chairmanof the group and to
su or er )
pur
e ent int litigation;
2.

To authorize Clara Kahan  toinvestigate thebooks ofaccount and

of sidiarie to pl y se
records
sub s, and em 0 the v
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