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Delivered: 19 August 2016

Reasons Released: 25 August 2016

Flynote: Labour Law — section 129 of the Labour Act, 11 of 2007 (the Act) - the
Act establishes two regimes of service — one in relation to service of Labour Court
process - another for service of other documents in terms of the Act — a section 79
(1) notice is Labour Court process — service to be effected in terms of rule 5 of the
Rules of the Labour Court (the Rules) — union not inherently or tacitly authorized to

accept service on behalf of its members.

Summary: In this matter an urgent application was filed on 18 July 2016. Second
and 3" respondent opposed the application and reserved their right to anticipate the
rule nisi. The 4"- 154" respondents did not oppose the matter. A rule nisi was
accordingly issued on 21 July 2016 granting interim interdictory relief against 2-154"
respondents, asking the parties to show cause why the relief should not be made

final.

Held, the recognition agreement read with s 59 (1) (a) and s 67 (4) (a) (i) of the Act,
did not support a case of proper service of the notice of motion effected on the 4"-

154" respondents.

Held, the representative nature of the relationship between a union and its members
does not inherently or tacitly authorise the union to accept service of process on

behalf of its members.

Held, an enquiry into service of court process upon an effected party, is a
fundamental enquiry into the compliance with the rules of natural justice and the
court's assessment of whether a fair trial has been given. In this case, in the
absence of proper service on the 4-154" respondents, the court is not satisfied to

confirm the rule nisi for interdictory relief against them.
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ORDER

1. The rule nisi in respect of the relief sought in paragraph 2.1 of the Notice of

Motion is not confirmed.

2. The relief sought in paragraph 2.2 of the Notice of Motion has been

withdrawn.

3. Both parties reserved their rights in respect of costs; the rule nisi in respect of
the relief sought in paragraph 2.3 of the Notice of Motion is extended to 31
August 2016 at 09h00.

REASONS

VAN WYK AJ:

[1] An urgent application was filed in this matter on 18 July 2016. It was opposed by
the 2" and 3" respondent, at the first appearance on 21 July 2016 when the court
was asked to grant a rule nisi. The 2" and 3™ respondent opposed the application
and reserved their right to anticipate the rule nisi. The 4"- 154" respondents did not
oppose the matter. A rule nisi was accordingly issued on 21% of July in the following

terms:
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‘2. A rule nisi herewith issues calling upon the respondents to show cause, if any, on 4

August 2016 at 11h00, why the following order should not be made final:

2.1

2.2

2.3

Pending the resolution of the dispute lodged with the Labour
Commissioner on 18 July 2016, the 4™ to 154™ respondents are
interdicted and restrained from continuing or re-commencing with the
illegal strike at Farm Komsberg, when Mr. Johannes Hendrik (Jannie)
Thiart enters into any of the various vineyard blocks on the farm or upon

any other portion of the Farm Komsberg, or for any other reason.

Pending the resolution of the dispute lodged with the Labour
Commissioner on 18 July 2016, the 2™, 3" 4" 5" and 6" respondents
are interdicted and restrained from permitting or assisting the 7" to 154"
respondents in continuing or re-commencing with the illegal strike at
Farm Komsberg, when Mr. Johannes Hendrik (Jannie) Thiart enters into
the various vineyard blocks on the farm or upon any other portion of the

Farm Komsberg, or for any other reason.

The respondents shall pay the applicants’ costs of one instructing and two
instructed counsel, jointly and severally, the one paying the others to be

resolved.

3. The orders in paragraphs 2.1 and 2.2 hereof shall operate with immediate effect

pending the return date of the rule nisi.
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4, The applicants shall serve this order on the 4™, 5" and 6" respondents on behalf of

the 4" to 154" respondents.’

Allowing Counsel for 2™ and 3™ Respondent to make a legal point

[2] Mr. Heathcote S.C., appeared for the applicants and Ms. Nambinga appeared for
the 2" and 3™ respondents. The return date of the rule nisi was extended to 16
August 2016. In his opening address, counsel for the applicants indicated that the
relief sought against 2"-3" respondents in the rule nisi, is withdrawn. He urged the

court that the rule nisi be confirmed against 4™ - 154" respondents.

[3] Notwithstanding the fact that the interdictory relief sought against 2™-3rd, in
paragraph 2.2 of the rule nisi above was withdrawn, Ms. Nambinga, acting for 2" -3
respondents, maintained that she is on record and has the right to address the court
regarding a legal point pertaining to service of the s 79 (1) notice and the notice of
motion. She argued that, even though raising the point is no longer directly in
furtherance of the case of her clients, but rather in furtherance of the case against
the 4™ to the 154" respondents, for whom she categorically stated she does not act,
it is a legal point concerning the case before the court and she has a right and a duty

to raise it accordingly.

[4] Her contention was that the applicants’ case pertaining to compliance with service
of the application rests firmly on submissions which concern her clients, and
therefore they have an interest in the arguments placed before this court for

consideration and therefor they should be heard before an order is made. More
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fundamentally she argued, she must be heard on the basis that her submissions
may impact the court’s conclusions on whether or not sufficient proof of service
exists in this matter. Service, being a fundamental consideration when granting
urgent interdictory relief, and forming the basis of adherence to the rules of natural

justice and the right to a fair trial. A legal point so raised on whether the court

process was properly served, so she contended, cannot be lightly discarded.

[5] Having considered the above stated arguments, the court ruled to allow her to

argue the point raised. Her arguments regarding the service of process, were placed

before court and were accordingly considered.

Service of Section 79 (1) Notice

[6] Ms. Nambinga raised a point in relation to section 129 of the Labour Act, in which
she contended that for purposes of the Act, a document is served on a person if it is
delivered personally or sent by registered mail or left with an individual apparently
residing or occupying at the person’s last known address. She contended that the s
79 (1) notice is such a document and was not served in accordance with s 129, and
therefore the application lacks compliance with s 79 (1), and the interdictory relief

sought, should on that basis alone be refused.

[7] S 129 (1) reads as follows:

‘(1) For the purpose of this Act -



(@)

(b)

()

(@)

(b)
(©)

(d)

3

a document includes any notice, referral or application required to be served
in terms of this Act, except documents served in relation to a Labour Court

case; and

an address includes a person’s residential or office address, post office box

number, or private box of that employee’s employer.

A document is served on a person if it is —

delivered personally;
sent by registered post to the person’s last known address;
left with an adult individual apparently residing at or occupying or employed

at the person’s last known address; or

in the case of a company -

(i) delivered to the public officer of the company;

(ii) left with some adult individual apparently residing at or occupying

or employed at its registered address;

(iii) sent by registered post addressed to the company or its public officer
at their last known addresses; or

(iv) transmitted by means of a facsimile transmission to the person

concerned at the registered office of the company.

Unless the contrary is proved, a document delivered in the manner

12
12
12
12
12
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contemplated in subsection (2)(b) or (d)(iii), must be considered to have been
received by the person to whom it was addressed at the time when it would, in the

ordinary course of post, have arrived at the place to which it was addressed’

[7] Considering the ordinary grammatical meaning of s 129 of the Act, | conclude that
it very explicitly excludes ‘documents served in relation to a Labour Court case’, from the
definition of documents to be served in terms of s 129. The provision in my view
clearly creates two regimes for service. One regime for documents in terms of s 129,
and another regime for ‘documents served in relation to a Labour Court case’. In terms of
my understanding of the Act, in relation to the function of the Rules of the Labour
Court, the purpose of the rules is ‘to regulate the conduct of proceedings in the Labour

Court.

[8] Rule 5 of the Rules of the Labour Court contains the rules of service of process in

the Labour Court. Process is defined as:?

‘any notice of motion, notice of appeal or cross appeal, affidavit or other notice, or

document required to be served or delivered under these Rules;

[9] A's 79 (1) notice is undisputedly a ‘document served in relation to a Labour Court

case” and falls under the definition of court process so defined in the Rules of the

! S 119 (3) of the Act

2 Rule 1 of the Act
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Labour Court. In this premises, | hold that it must be served in terms of Rule 5.1 do
not agree with Ms. Nambinga’'s contention that a s 79 (1) notice is a document
referred to in s 129 (2). | therefore reject her contention that there was on that

ground non-compliance with s 79(1).

[10] The s 79 (1) notice was served on 1% - 6" respondents as proved in the affidavits
of service. The Act, in s 79 (1) (a) requires the applicant to give the respondent
written notice of the upcoming application. In s 79 (1) (b) the Act requires, service of
the notice and the application on the Labour Commissioner and in s 79 (1) (c), that
the respondents had ‘been given a reasonable opportunity to be heard before a decision is

made’.

[11] In this matter the s 79 (1) notice was served on the 1%-6" respondents. The

guestion to be answered is — is this compliant with Rule 5? In terms of Rule 5 (8) ‘the

court can accept proof of service in a manner, other than prescribed in this rule, as
sufficient’. | hold that the s 79 (1) notification served on the union, its representative
and three employees in the leadership of the workforce, the 4™ - 6™ respondents is
sufficient proof of service. The 4"-6" respondents are workplace union
representatives, hereinafter called shop stewards. This court accepts that in the
circumstances of this application, the said three shop stewards, were in a position to
share the written notice of the application with the rest of the affected employees. It

IS not an unreasonable assumption; they were in a position to have shared the

3 S129 (1)(a)
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written notice of s 79(1) amongst the remaining respondents and those with an
interest would have had reasonable access to read the notice. On this basis | am
satisfied that the service done on the 2"-6" respondents, and their reach amongst

the employees®, is sufficient proof of service of the s 79(1) notice.

Service of the Notice of Motion effected as alleged in Replying Affidavit

[12] I will now deal with the submissions of the applicant in their replying affidavit
regarding service. Applicants’ contention in their replying affidavit® was that in terms
of certain clauses of the recognition agreement® read with the provisions of the Act in
s 59 (1) and s 67 (4) (a) (i), the union is an authorized representative of its members
in respect of service and the service in this case was thus effected.” Reference was
made to Rules 5(5) and 5(8), suggesting that service in terms of such provisions

could have been done.? Below is the reference in the replying affidavit:

S 67 (1) stipulating the ratio of shop stewards in relation to numbers of union members

Page 151 of the amended indexed bundle

6 Clause 20.4; Clause 70(1)(d); Clause 3.1; Clause 7.1.2; Clause 8.3.7

Page 152 of the amended indexed bundle paragraph 7.9

Page 152, of the amended indexed bundle paragraph 7.6
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‘Mr. Nguvauva refers to Rule (5)2 and says the court cannot condone non-

compliance therewith. | refer him to Rule 5(5) and 5(8)"°

[13] | have considered the relevant clauses, so mentioned in the recognition
agreement and | accept the contentions of counsel for the 2™ and 3™ respondent,
that the provisions so mentioned does not give any specific authority to the union to
accept service of process on behalf of its members. These provisions, read within
the context of clause 14 of the recognition agreement dealing with unlawful industrial
action, where the role of the union is limited to act as mediator and communication
channel for intended actions by the company, convinced me that the recognition
agreement is steering away from the subject of the union accepting service on behalf
of its members in the event of matters moving in the direction of an unlawful strike.

The recognition agreement is clearly assisting the employer in this regard.

[14]Applicant placed a further reliance on s 59 (1) (a), where the Legislator has given
a registered trade union the right to represent its members in any proceedings

brought in terms of the Act. Section 59 (1)(a) provides as follows:

‘(1) Subject to any provision of this Act to the contrary, a registered trade
union has the right -

(@) to bring a case on behalf of its members and to represent its members in any

Page 8, paragraph 7.6 of the Replying Affidavit
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proceedings brought in terms of this Act;

[15] As | understand the provision, it does not authorise service on behalf of any
union member on the union; it merely confirms that the union is allowed to represent
its members in any proceedings. The union has the right to accept service on behalf
of its members, but must still be so authorized by the members, to accept service on
their behalf. Section 59 (1) (a), is thus also not taking the applicant’s argument for

effective service any further.

[16] The applicant also cited s 67 (4) (a) (i) as supportive of a construction that the
union is an authorized representative in respect of service on behalf of its members.

The replying affidavit in reliance thereon paraphrased s 67(4) (a) (i) as follows:*°

‘In terms of section 67 (4) (a) (i) of the Labour Act the workplace representatives
represent all employees on any matter relating to terms and conditions of

employment which includes industrial action — strikes.*

[17] My reading of S 67 (4)(a)(i) is this:

‘The functions of a workplace union representative are —

10 Paragraph 7.8.6 of the replying affidavit, page 152

1 Paragraph 7.8.6 of the replying affidavit, page 152
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(@) to make representations to the employer of the employees who elected the

representative concerning -

(i) any matter relating to terms and conditions of those employees’

employment; and...’

[17] The provision empowers the shop stewards to represent the employees in
matters pertaining to their conditions of employment. It does not mention service of
process in court proceedings which is clearly a different matter, to representation of

members in relation to the negotiating better conditions of employment.

[18] The replying affidavit places reliance on rules 5(5) and 5(8), in respect of
service. However, in court during argument Mr. Heathcote argued that the union is
inherently or tacitly authorized to receive service on behalf of its members, as a
result of its representative role in the employment context, and hence it does not
need a specific authorization to accept service. This argument also seemed to have
resonated in the replying affidavit, where reliance was placed on the broader terms
of representation in the recognition agreement clauses mentioned previously. None

of the clauses cited referred to service specifically:
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‘The collective agreement read with the relevant provisions of the Labour Act,
disposes of Mr. Nguavauva’s allegations that service has not been effected on the Komsberg

workers (7" to 145" Respondents)’*?

In court the argument was broadly done in the following terms - as an outflow of the
general representative nature of the relationship between union and its members,
service of court process on the union in a situation of industrial action, inherently also
constitutes service on the members. | call this the inherent authorization of service
argument for ease of reference. | will deal with this argument before | consider the

argument of service in terms of Rule 5 (5) and or Rule 5 (8).

The Inherent Authorization of Service - Argument

[19]All the provisions of the recognition agreement so cited by the applicant, appears
to emphases the representative role vis-a-vis its members, in one aspect or the other
of their employment situation. None of the provisions specifically related to service,
let alone giving the union a mandate to accept service on behalf of its members. My
assessment of the above stated submissions in the replying affidavit, which were
intended to convince the court to make an inference of effective service, is that a
case has not been made out that the union per se is the authorized representative of
the members when it comes to service of process in the Labour Court. The union still

requires authorization from its members to accept service on their behalf in terms of

12 Paragraph 7.9 of the replying affidavit
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Rule 5(2). | respectfully found support for this view in Shoprite Namibia (Pty) Ltd v

Hamutele:*®

[20] In this matter, the court considered this point of whether service on the union by

law also constitutes service on its members, Angula AJ stated:

‘[11] It is necessary to point out why service of the process on the correct party is
important to the commencement of legal proceedings. It has been held that effective service
of process initiating legal proceedings upon a correct party to the proceedings is
fundamental to the commencement of such legal proceedings, failing which it will lead to the

nullification of such proceedings.’

[21] Angula AJ continued:

‘[16] Counsel for the applicant argues that in terms of s 86(12) (a) read with s 59(1)
(a) of the Act, a registered trade union is entitled to represent its member at the arbitration
proceedings. Counsel further points out that at the proceedings which form the subject
matter of these review proceedings, the second respondent was represented by the General
Secretary of the trade union of which the second respondent was a member. Accordingly, so
the argument goes, the applicant was entitled to serve the application at the offices of the
trade union. Counsel for the second respondent points out that he has no qualms with the

fact that the second respondent was represented by the General Secretary at the arbitration

13 (LC 172/2013) [2014] NALCMD 43 (20 October 2014) at p8-9, 11-12
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proceedings however his qualms is that the General Secretary’s mandate came to an end
once the arbitration proceedings were finalised; that when the applicant commenced with
these review proceedings, it constitutes new or fresh proceedings. | agree with the
submissions by counsel for the second respondent. The review proceedings are not a
continuation of the arbitration proceedings nor are they interlocutory proceedings within the
arbitration proceedings. They are new proceedings instituted afresh in a different forum,
namely the Labour Court. It therefore follows that the service of the application has to take
place in compliance with of rule 5 of the Labour Court. Proper service could only have taken
place if the second respondent had authorized the trade union to accept service of the

application on the trade union on his behalf.

[17] According to the second respondent, he had not authorized the trade union to accept
the service of the application on his behalf. This contention by the second respondent is not
disputed by the applicant. | have considered the provisions of rule 5(3) against rule 5(2) and
find myself in agreement with the submissions by counsel for the second respondent, firstly,
that rule 5(3) (c¢) is meant for service where the trade union is a party to the proceedings, as
a respondent, in which case the process have to be served on the ‘main office of the Union
or its office in the place where the dispute arose’. It is to be noted that the whole sub-rule (3)
(except sub-rule (3)(b)) where any of those entities is a party to the proceedings, in each
case, the person to be served with the process is identified eg a ‘responsible employee’, or

‘official’ of that entity.

[18] The trade union is not a party to this review proceedings; the trade union cannot
represent a member in review proceedings; the trade union was not authorised by the
second respondent to accept service of the process on its behalf. Proper service upon the

second respondent should have taken place in terms of rule 5(2).
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[19] In the result, | have arrived at the conclusion that there has not been proper or service
at all, of the application on the second respondent as required by rule 5(2) of this court. The

application thus stands to be dismissed on that ground alone.’

[22] In addition, | also refer to the judgment of Parker AJ in the matter of Meat Board
of Namibia v Nitscke*. In this matter service of a notice to appeal was not effected
on the respondent, but on the Public Service Union, ‘because a Public Service Union

official has represented the respondent at the arbitration™.

[23] Parker AJ held in the flynote of the above stated judgment:

‘Service must comply with the relevant provisions of these rules — Court held that
it is a fundamental principle of fairness in litigation that litigants should be given proper
notice of legal proceedings that are instituted against them — This principle lies at the
root of the audi alteram partem rule of natural justice — Where there has been a failure of
proper service of process on a party there is surely unfairness in the proceedings and,
furthermore, the non-compliance with the rules is so material and pervading that it
cannot be overlooked because the overlooking of such material non-compliance renders
the proceedings unfair and, accordingly, offensive of art 12(1) of the Namibian
Constitution — The notice of appeal served is not in compliance with the rules and is

therefore a nullity.’

1 (LCA 12-2015) [2015] NALCMD 18 (30 July 2015)

15 Paragraph 3 supra
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[24] | respectfully associate myself with the dicta in both decisions. Bringing this
principle home to the instant case, | do not have to look far for compelling reasons
why personal service, and all attempts thereto, is the departure point of service of
court process. In a situation of possible unlawful industrial action, members of the
union may face personal consequences if they do not adhere to any court orders so
iIssued to curtail any unlawful actions. Contempt of court charges may follow, as has
happened in this matter in the interlocutory application that was filed on 2 August
2016. The penalties sought in contempt proceedings are not for the union. It is for
the member personally. There is thus a very real and personal consequence for the
employee and that clearly demonstrates the fundamental value of proper service of

process on members and not only on the union. | respectfully associate myself in this

regard with the dicta of Parker AJ in the Meat Board case when he said:

‘It is a fundamental principle of fairness in litigation that litigants should be given
proper notice of legal proceedings that are instituted against them’. | should say that this
principle lies at the root of the audi alteram partem rule of natural justice. In my opinion,
where there has been a failure of proper service of process on a party, there is surely

unfairness in the proceedings.’

Service in terms of Rule 5(5)

[25] | will now consider the point whether service in this matter was affected in terms

of Rules 5 (5). In that respect a judge in chambers must have given directions in
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respect of service, prior to service of the application, no such directions are alleged

in this matter.

The Courts Discretion in terms of Rule 5 (8)

[26] In this regard the court was requested, during argument by counsel for the
applicants, with reference to their replying affidavit, to consider the service of the

union compliant with Rule 5 (8), on the members. In the premises | have done so.

[27] | have had regard for the fact that these were urgent proceedings. The applicant
has in my view made out a case for urgency and a prima facie case in terms of the

principles of Setlogelo v Setlogelo™.

[28] However, applicant’'s case in respect of proper service, based on his replying
affidavit is now in the balance. | held that there is no basis to find that the service on
the union, constituted service, relying on the clauses so mentioned in the recognition
agreement, read s 59 (1) and 67 (4) (a) (i). | dismissed the argument that there is
inherent or tacit authority for the union to accept service on behalf of its members,
simply because it is their union. | associated myself with decisions placing a very

high premium on personal service of court process on members of the union itself.

16 (Setlogelo v Setlogelo 1914 AD 221 and L F Boshoff Investments (Pty) Ltd v Cape Town

Municipality 1969 (2) SA 256 (C) at 267A-F.)
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[29] Be that as it may, the question arrives - is it really in the interest of the due
administration of justice to require personal service on 147 employees before an
urgent application can be brought for interdictory relief in circumstances of
impending unlawful industrial action? It seems that if an employer missed the
opportunity to negotiate a clause in the recognition agreement that service on the
union constitutes service on the members, he missed the boat and have to bring an
application in terms of Rule 5(5) before the hearing'’, or face the onus in court to

prove service in terms Rule 5(8).

[30] Having considered the circumstances of this case, the court is not oblivious to
the realities faced by the applicant in the current matter, in the midst of an impending
unlawful industrial action. However, should service on the wunion and its
representatives be the only effort made to constitute proper service, if considered
from the court’s perspective in Rule 5 (8)? In my view yes, that can suffice, if that is

truly the only reasonable effort that could have been taken under the circumstances.

[31] I considered the circumstances of this matter. ‘This application will be served on all
respondents as indicated at the end of the Notice of Motion.”® That was the stated
intention in the founding affidavit, but service of the notice of motion was not effected

accordingly. It was only effected on the 2™ and 3™ respondents, the union and the

Meat Board of Namibia v Nitscke supra, paragraph 4.

18 Paragraph 15.5 of the founding affidavit, page 31 of the amended indexed bundle
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union representatives. The very broader reach of the shop stewards among the 7™ -
154™ respondents was not set into motion in serving the notice of motion in this

application. It was done for the s 79 (1) notice but not for the notice of motion.

[32]I am inclined to consider service on the union and its representative as one of the
factors that would point to sufficient proof of service, in terms of rule 5(8). Service on
shop stewards connecting with the employees on a lower level in the vineyard, could
have been another factor to tip the scale in favour of proper service. Section 67 (1) of
the Act, demonstrates the reach of shop stewards - they have a broader reach than
the union representative on the ground level of employees in terms of numbers, and
therefore have a better chance to bring the application to the attention of each and
every employee affected. Affixing the application to a gate or fence where employees
normally passes could have been another method of service. And all of these on a
cumulative basis, could have tipped the scale toward sufficient service in terms of
rule 5 (8). Based on the above, | am not convinced that there is sufficient proof of

service to tip the scale in favour of the applicant in terms of Rule 5(8).

[33] In taking a decision in this instance, | cannot get away from the reality that
serving the notice of motion only on the 2™ and 3™ respondent, left the 4™ - 154"
respondents without service of the notice of motion and for whom this application
have infringed the rules of natural justice and have not been a fair trial. It is for this
reason that | cannot confirm the rule nisi in respect of paragraph 2.1. An enquiry into

service of court process upon an effected party, is a fundamental enquiry into the
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compliance with the rules of natural justice and the court's assessment of whether a

fair trial has been given.

[34] It follows then that in this case, in the absence of proper service of the notice of
motion on the 4-154™ respondents, the court is not satisfied to confirm the rule nisi

for interdictory relief against them.

[35] The following order is made:

1. The rule nisi in respect of the relief sought in paragraph 2.1 of the Notice of

Motion is not confirmed.

2. The relief sought in paragraph 2.2 of the Notice of Motion has been

withdrawn.

3. Both parties reserve their rights in respect of costs; the rule nisi in respect of
the relief sought in paragraph 2.3 of the Notice of Motion is extended to 31
August 2016 at 09h00.

L VAN WYK

ACTING JUDGE
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