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The conviction and sentence are confirmed. However, it is not necessary to refer the

matter back to the magistrate to invoke the provisions of s 51 properly since the

accused had already served his sentence a year ago.

REVIEW JUDGMENT

SHIVUTE J, (NDAUENDAPO concurring)

[1] The accused was convicted for contravening s 82 (5) of the Road Traffic and

Transportation Act 22 of 1999 for driving with an excessive breath alcohol level. 

[2] He was sentenced to pay a fine of N$4000 (four thousand Namibia dollars)

alternatively in default of payment 12 months’ imprisonment. The court is satisfied

with the sentence. The magistrate further suspended the accused’s driver’s license

for a period of six months. However, the magistrate did not explain the provisions of

s  51  (1)  of  the  Act  neither  did  he  give  the  accused  the  opportunity  to  make  a

representation before his license was suspended.

[3] The matter  was referred to  me for purposes of  review. After  perusing the

review record I  queried the learned magistrate as to  why he did  not  explain  the

provisions of section 51(1) of the Act before suspending the accused driver’s license.

[4] The learned magistrate indicated that he did explain the provisions of s 51 (1)

to the accused but that same is not apparent from the record. 

[5] Section 51(1) provides that where a person who is the holder of a driving

licence is convicted by a court -  

‘…

(c) under section 82(1), (2), (5) or (9), the court shall, apart from imposing a sentence and

except if the court under section 50(1)(a) issues an order for the cancellation of the licence,

issue  an  order  whereby  every  driving  licence  held  by  such  person  is  suspended  in

accordance with the provisions of subsection (2).’
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[6] The provisions of s 51 are obligatory and they must be adhered to without any

exception in relation to the provisions of s 82 (5). 

[7] It is incumbent for judicial officers’ to ensure that the record of proceedings is

complete and that it reflects what exactly transpired during trial. The allegation by the

learned magistrate that he did allow the accused to make representations as to why

his license should not be suspended is not borne out by the record of proceedings

and the court is therefore not satisfied. 

[8] Although, the learned magistrate failed to invoke the provisions of s 51(1)

properly  which  amounts  to  a  misdirection,  the  accused  was  sentenced  on  19

January 2018 and he had already served his sentence. It will not be in the interest of

justice to remit the matter to the magistrate to apply s 51 (1) of the Act.

[9] In the result the following order is made:

The conviction and sentence are confirmed. However, it is not necessary to refer the

matter back to the magistrate to invoke the provisions of s 51 properly since the

accused had already served his sentence a year ago.
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