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The order:

1. Both convictions are confirmed.

2. Both sentences are confirmed but the condition of suspension in the sentence on
count two is amended by inserting the words; ‘committed during the period of
suspension’.

3. The sentence in count 2 thus reads; the accused is sentenced to N$1000 or 3
months’ imprisonment wholly suspended for a period of 4 years on condition that the
accused is not convicted of contravening section 71(1)(h) and (i) read with sections
1, 57, 71(2) and 72 of the Liquor Act 6 of 1998, committed during the period of

suspension.

Reasons for order:




January J ( concurring Usiku J)

[1] The case was submitted from the Usakos Magistrate’s Court for automatic review
pursuant to s 302(1) of the Criminal Procedure Act 51 of 1977 (the CPA).

[2] The accused was charged with malicious damage to property and drunk and
disorderly conduct in contravention of s 71(1)(h) and (i) read with sections 1, 57, 71(2)
and 72 of the Liquor Act 6 of 1998.

[8] The accused pleaded not guilty to both counts. Evidence was presented and the
accused was convicted on both charges. We have no qualms with the convictions. The
accused was sentenced on count 1 to N$3000 or 6 months’ imprisonment of which
N$1000 or 3 months’ is suspended for a period of 4 years on condition that the accused
is not convicted of the crime of malicious damage to property, committed during the
period of suspension. On count 2, he was sentenced to N$1000 or 3 months’
imprisonment wholly suspended for a period of 4 years on condition that the accused is
not convicted of contravening s 71(1)(h) and (i) read with sections 1, 57, 71(2) and 72 of
the Liquor Act 6 of 1998.

[4] A query was directed to the magistrate in the following terms:

‘The magistrate must please explain with reference to case law whether or not the sentence
on count two is a competent sentence where the condition, ‘committed during the period of

suspension’, is omitted.’

[5] The magistrate, for reasons unknown to this court, simply ignored to respond to the
directive to refer to case law. However, she responded that the omission was as a result
of her mistake when typing the sentence and that her intention was to include the words

‘committed during the period of suspension’ as she did in the sentence on count 1. She




accordingly concedes that the sentence needs to be corrected.’

[6] The concession made by the magistrate is correct. It, however needs to be re-
emphasised that magistrates have to proofread records submitted for review and even
during proceedings to curb these types of unnecessary mistakes. Queries need to be
responded to in accordance with the directives as requested.

[7] This court has on numerous occasions® in the past directed that it is imperative
that the phrase ‘committed during the period of suspension’ must be included when
sentences are suspended. It is an imperative condition otherwise the sentence is

incomplete.

‘The oversight by the magistrate on the formulation of one of the conditions of
suspension is elementary and should have been guarded against; more so where this court in the
past has delivered a number of similar judgments in cases where the same mistake has

repeatedly been made."

[8] Inthe result:

1. Both convictions are confirmed.

2. Both sentences are confirmed but the condition of suspension in the sentence on
count two is amended by inserting the words; ‘committed during the period of
suspension’.

3. The sentence in count 2 thus reads; the accused is sentenced to N$1000 or 3
months’ imprisonment wholly suspended for a period of 4 years on condition that the

accused is not convicted of contravening section 71(1)(h) and (i) read with sections
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1, 57, 71(2) and 72 of the Liquor Act 6 of 1998, committed during the period of

suspension.
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