REPUBLIC OF NAMIBIA PEITOPTABAE

LABOUR COURT OF NAMIBIA MAIN DIVISION, WINDHOEK

JUDGMENT

Case no: HC-MD-LAB-MOT-GEN-2020/00227

In the matter between:

MINEWORKERS UNION OF NAMIBIA APPLICANT

and

NAMDEB DIAMOND CORPORATION (PTY) LTD FIRST RESPONDENT
PHILIP MWANDINGI SECOND RESPONDENT

Neutral citation: Mineworkers Union of Namibia v Namdeb Diamond
Corporation (Pty) Ltd (HC-MD-LAB-MOT-GEN-
2020/00227) [2022] NALCMD 33 (8 June 2022)

Coram: GEIER
Decided on the papers
Delivered: 8 June 2022

Flynote: Prescription - Extinctive prescription - Interruption of - By
service of counter-application - Act 68 of 1969 section 15(1) - Lapsing of
such interruption in terms of section 15(2) - Failure by the applicant to



2

'successfully prosecute its claim under the process in question to a final
executable judgment’.

Labour law - Arbitration proceedings - Settlement Agreement/Award -
Prescription - Whether Prescription Act applying to a claim sounding in
money based on a settlement agreement made consequentially to a
referral of a dispute under the Labour Act 2007.

Prescription - Extinctive prescription - Debt - What constitutes - Whether
a claim sounding in money founded on the terms of a settlement
agreement made consequent to a referral of a dispute in terms of the
Labour Act 2007 constituting ‘debt' for purposes of Prescription Act -
Meaning of 'debt' - Prescription Act 68 of 1969.

Summary: Section 15(1) of the Prescription Act 68 of 1969 provides that
prescription will be interrupted by the service on the debtor of any
process whereby the creditor claims payment of the debt - if a creditor
fails in his claim, ie if he does not successfully prosecute his claim under
the process in question to final judgment or the judgment is abandoned or
set aside, the provisions of section 15(2) come into play in that the
interruption of prescription which has occurred in terms of subsection (1)
shall lapse, and the running of prescription shall not be deemed to have
been interrupted.

Iv xoaov e AmmAyovt nod LVOTLITUTED TWO OUTITALYATIOVO POP TNE EVPOPYEUEVT
op e ocaue deft, a yhow GoP TNE TOYPUEVT OP MOVOLVY OANOWAVYES TAVC
LVTEPEOT aYyouwvot TtNe PLpot peomovdevt. Tne ¢pot waoc P woyp o o
YOUVTEP-CLTITALYOTIOV  TO OV  OJITALOTIOV LV Ny TNE (LPOT PEOTOVOEVT
OOUYNT TNE OETTLVY COLOE OP TNE PEYLOTPATIOV OP TNE LVOEPAPLVY ‘CETTAEUEVT
aypeeuevt/awopd ac av Opdep o e Aacfovp Xoupt v TEPUOC O OEYTLOV
87(D(PEXW 0 e Aapouvp Ayt 2007 vvdep yaoe Naudefi Avauovd Xopmopotiov
dTty) Aguted w Mivewopkepo Yviov o¢p Noufra (HX-MA-AAB-MOT-T'EN-
2019/00056) [2019] NAAXMA 37 (04 NoweuBep 2019). Tne ommAuovt’o
YOUVTEPYAOLUL OeMWEPEd LV TNOT YOOE (OP TNE TOWPYUEVT O 1MNOVOLVY
aAhOWOVYET avd LVvTEPEOT W0 mMmowewep Owourooed ov 4 NoweuPep 2019 avd
™e SLIOWOOOA MU0 VEWEP TOKEV OV OITEOA OVO TNUO PEXOUE GLVOA.
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Tne yvppevt ammiyotov, HX-MA-AAB-MOT-TEN-2020/00227, wnum w00
wvotituted v ZemteuPep 2020 oo LVOTLITUTED OV €00EVILOAAM] TNE OOUE YOVOE
09 aytov — ovd oV CURCTOVILIOAAY CLUAOP GOYTO — OVvO €0CEVILAAA) (op
™E ooue PEMLED OO TNE OOLO YOUVTEP-CITTALY ALTLOV.

Tne ommAyovTt oo TNUO OTTEWTTLVY TO YACLWL TOYUEVT O TNE OPLYLVOA —
avd ovfotavtialhp e ocaue 0T — TNPOLYYN TNE LVOTLTUTIOV O TNE OdLd
TWO OUTITALYALTLOVO.

Held also: As the applicant’s cause of action was actually based in
contract - and not on any award it seemingly was irrelevant how the
relied upon agreement came about, i.e. whether the dispute which led to
the conclusion of the agreement was labour-related and was initially
pursued in terms of the applicable labour legislation or had any other
commercial cause and was pursued in terms of the applicable commercial
law. Fact of the matter was that a seemingly valid agreement was
concluded and that valid agreements - generally - can become
enforceable and that the courts - inclusive of the Labour Court - are
empowered to enforce them, if appropriate. Such claims are also
generally liable to prescription particularly if such claims sound in money
and clearly constituted a ‘debt’.

Held tmat; tme peAemovt TPOYEOO v BUECTIOV, LE TNE YOVVIEP-OUTITALYATLOV
wvotrtuted vvdep yaoe HX-MA-AAB-MOT-I'EN-2019/00056, nad o ¢uval ovtyoue
e ot pepAexted v tne xovpt opdep ov 4 NoweupPep 2019, omuyn wao ove o
OLOWLOOOA.

Tnuo pecvAt detepuived TNe BLECTIOV MNMETNEP OP VOT TNE OUTTALYOVT AT OfAe
TO TPOOEYVTE LTO YAOULUO OCUYYECOPUAAY TO o Puwvol eEeyvtaPie @udyuevt, ac
peBuiped Py oeyxtov 15(2).

Tnuo ovtyoue mAC YAEOPAYP VOT OUYYXECOPUA, GO ULYN WOO OLyvipLed P Tne
OLOULOOOA O TNE YOUVIEP-CTTTALY CLTLOV.

HeAd ot 1t mod to GOANOM LV OUYN YLPYVUOTAVYES — TNOAT TNE LVTEPPUITTLOV
0 TPECYPUTTIOV - AYNLEWED TNPOVYY TNE OEPWLYE OP TNE YOUVTEP-OITTALYOTLOV
vvdep yooe HX-MA-AAB-MOT-I'EN-2019/00056 ov 4 Ampuh 2019 — Ahomoed ovye
NE YOUVVTEP-OITALYOTLOV Wao dtouooed ov 4 Noweufep 2019.

Iv ouym ypYLUOTOVYXES TNE OEEULVY TPOTWLOLOVO Yovtalved v oextiov 15(2) od
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e Ilpeoypurtiov Ayt 1969 youe vto mAop, LT THE PECVAT TNOT TNE
LVTEPPUTTLOV O TPECYPUTTIOV, ONYN Nad oxyxvpped ov 4 Ampih 2019 — Yviy
2004 waoc deeued VOT TO MOWE OYYLVPPED, TNUO LV TUPV PECUATLVY LV TNE
OLTVOTLOV TNOT TNE OITALYOVT'O YACLU, OYOLVOT TNE OLPOT PECTOVIEVT Mad
alpeady Peyxoue mpeoypped dvprvy op apfouvt FuAy 2020, e ATTALYAVT O
XOVOE 0 oxTLOV Mowwvy aploev ov 1 Svhy 2017 op dupwvy op afovt Sviy
2017 op cwev eophlep OVO TNE YUPPEVT TPOYXEEOLVYO - MUY WEPE OVAY
wvotttuted ov 29 Zemteufep 2020 — wnepe TMUVO LVOTLTUTES UOPE TNAV THPEE
PeOPO  OPTEP TNE  AMTALYOVTO  YAouw/xooe o oayxtov mad aprosv. Tne
OTTAYOVT O yholw Gpop TNE TOYPUEVT O MOVOLVY OAAOMAVYES OVO LVTEPEOT
nad ™uo mpeoypPed v tepuoc o oextov 11() op e Tlpsoypurtiov Ayt
1969 oo pead witn ogytiov 12(1).

In the result the special plea of prescription was upheld.

Summary: The facts appear from the judgment.

ORDER
1. Tne mhea 0P TPEOYPUTTIOV LO VITNEAD.
2. Tne ammiyaTiov Lo TNV OLoULOOED.
JUDGMENT

GEIER J:

[1] The applicant, the Mine Workers Union of Namibia, referred to
hereinafter as (the ‘MUN’) continues to seek the enforcement of a
settlement agreement concluded before the second respondent
subsequent to the MUN’s referral of a dispute of interest as countered by
NAMDEB, the first respondent in this instance, with the registration of a
dispute of right - both lodged with the Office of the Labour Commissioner
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during 2016 - and - which disputes culminated in the conclusion of a
‘settlement agreement/award’ - on 19 October 2016.

[2] On 25 January 2019 the MUN had this settlement agreement/award
registered as an Order of the Labour Court in terms of section 87(1)(b)(i)
of the Labour Act 2007°.

[3] NAMDEB in turn applied - on 28 February 2019 - to the Labour Court
- to have this registration of the ‘award’ and the order itself declared to be

null and void.

[4] The MUN lodged a counter-application in that case in which it
sought the following orders:

‘(a) the first respondent (NAMDEB) is directed to pay Housing Allowance
to all affected employees with effect of 1 June 2016 to 30 June 2017.

(b) Interest at the rate of 20% per annum on the amount due and
payable to all affected employees calculated from 1 June 2016 to 30
June 2017’

[5] NAMDEB's application was granted and the counter-application was
dismissed.?

[6] More particularly the court ordered on 4 November 2019:

‘IT IS HEREBY ORDERED FOR THE REASONS GIVEN EX-TEMPORE
THAT:

1. The registration of the settlement agreement as an ‘award’ in terms of
Section 87(1)(b)(i) of the Labour Act 2007, on 25 January 2019, under
case HC-MD-LAB-AAA-2019/00024, is hereby declared null and void.

2. The said registration is accordingly set aside.

1 Tne aypeeuevt nawwy mpowmided gpop tLo.
2 See: Namdeb Diamond Corporation (Pty) Limited v Mineworkers Union of Namibia (HC-
MD-LAB-MOT-GEN-2019/00056) [2019] NALCMD 37 (04 November 2019).



3. The First Respondent’s counter-application is hereby dismissed.
4. The matter is removed from the roll: Judgment delivered, case

accordingly regarded as finalised.’

[7] The dismissal of the counter-application was not taken on appeal.

[8] Instead a fresh application was launched on 29 September 2020 in
which the MUN as applicant now/again applied for an order enforcing the
arbitration agreement reached between the parties on 19 October 2016

and in particular:

‘... that the first respondent (NAMDEB) is directed to pay housing
allowance to all affected employees with effect from 1 June 2016 to 30 June
2017...

and pay:

Interest at the rate of 20% per annum on the amount due and payable to
all affected employees calculated from 1 June 2016 to 30 June 2017...’

[9] On this occasion the MUN’s renewed quest was met by a plea of
prescription.

[10] Reliance was placed in this regard on the provisions of section 15 of
the Prescription Act, Act 68 of 1969, which provides:

‘(1) The running of prescription shall, subject to the provisions of
subsection (2), be interrupted by the service on the debtor of any process
whereby the creditor claims payment of the debt.

(2) Unless the debtor acknowledges liability, the interruption of prescription in
terms of subsection (1) shall lapse, and the running of prescription shall not be
deemed to have been interrupted, if the creditor does not successfully prosecute
his claim under the process in question to final judgment or if he does so
prosecute his claim but abandons the judgment or the judgment is set aside.’



(6) For purposes of this section, “process” includes a petition, a notice of
motion, a rule nisi, a pleading in convention, a third party notice referred to in
any rule of court, and any document whereby legal proceedings are

commenced.’

The argument on behalf of Namdeb:

[11] The written argument in support of the special plea was crisp and to
the point. It was formulated by Adv Heathcote SC assisted by Adv Dicks as

follows:

‘The applicant seeks the enforcement of a purported settlement
agreement cobbled together by the parties’ non-legal representatives before the
second respondent on 19 October 2016.2 Essentially, the applicant attempts to
enforce an unenforceable agreement for the payment of housing allowances to
its qualifying members for the period 1 June 2016 to 30 June 2017.

The issue for determination by the Court at this stage is whether the
applicant’s claim has become prescribed by virtue of section 15(2), read with
sections 15(1) and 11(d) of the Prescription Act, 68 of 1969 (“the Act”).? The

alleged agreement is an ordinary debt for purposes of prescription.’
[12] Counsel then went on to outline the relevant background to the
determination of the issue of prescription, as has already been set out

above. It will serve no purpose to repeat those facts again.

[13] In addition counsel referred to the fact that:

3 Record 25-26. We say ‘purported’ because the first respondent’s contention remains
that such agreement is null and void for various reasons, including for vagueness. If and
when the merits are ever determined, the test laid down in Plascon-Evans (1984 (3) SA
623 A) will apply and the matter will be determined on the facts averred by the applicant
which have been admitted by the first respondent, together with the facts alleged by the
first respondent.

4 Tne QPOT PeoTOVIEVT YOVIEVOC T™MOT e OommAovT'oc yAouw Olpeody mpeoyplPed ov
19 Oyxtofep 2019. Pop muPmOOec 0P OETEPULVLVY TNE LOOVE O TPECYPUTTIOV TNE GLPOT

PEOTTOVOEVT ONOAA OYYETT TNOT TNE YOUVOE OP OYTLOV OV ONLYY TNE OTTALYOVT PEALEC, OPOOE
ov 19 Oytofep 2016.



‘On 12 March 2020 this court made the following further order:

“The interlocutory matter is removed from the roll: Ex-Tempore
judgment delivered on 4 November 2019 - case finalised on that
date.”’

[14] It was highlighted that the applicant did not appeal the dismissal of

its counter-application and it was accordingly submitted that:

‘The effect of the order puts paid to the applicant’s application on the
basis of res judicata as well. However, at this stage only prescription is at stake.’

[15] Counsel for NAMDEB then pointed out that it should be noted that
the Prescription Act had remained unchanged in all relevant respects in
both Namibia and South Africa since the date of Namibian Independence
and that the jurisprudence of the South African courts on the Act would

therefore be helpful in interpreting its provisions.>

[16] Counsel noted, and thus also cited the unreported decision of
Kehrmann v Gradtke (I 25/2016) [2018] NAHCMD 141 (01 February 2018),
in which the relevant South African case law was already adopted and
applied and in which the following further relevant authorities and

principles where also considered:

‘ ... The purpose and effect of section 15(2) has been held to be the
following:

“...the whole purpose of s 15(2) was that, if a creditor fails in his claim, in
other words if he does not successfully prosecute his claim under the
process in question to final judgment, then the provisions come into force
concerning the interruption of prescription lapsing and the running of
prescription not being deemed to have been interrupted. The practical
effect of this is that should a plaintiff, eg, have absolution granted against

> Atooe w Mwviotep op Heatny avd Soxial Sepwiyeo (SA 75/2011) [2014] NAZX ot [16].
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him at the end of his case, then he cannot be said to have successfully
prosecuted his claim to final judgment or, if an exception is taken to his
claim and he cannot amend but has to issue fresh summons or a fresh
declaration, then the process by which he commenced the proceedings is
deemed not to have interrupted prescription and the running of
prescription is deemed not to have been interrupted thereby. In other
words...he is not allowed to have two bites at the cherry. It is not
unreasonable to assume that what the legislator had in mind was the
following: It is necessary that there should be finality in litigation. The
plaintiff is given reasonable time within which to institute his action,
thereafter he is in the hands of the administration of the Courts.®” *

In the matter of Van der Merwe v Protea Insurance Co Ltd 1982 (1) SA 770

(E), Smalberger | stated that:

“...the whole purpose of s 15(2) is that, if a creditor fails to prosecute
successfully his claim under the process which interrupts prescription,
either in the court in which such process commences legal proceedings, or
on appeal to a higher tribunal, or, having been successful in the initial
prosecution of his claim, abandons the judgement in his favour, or it is set
aside on appeal at the instance of the debtor, the running of prescription
is deemed not to have been interrupted.””

Regarding the interpretation of the expression ‘process in question’ as

contained in sections 15(1) and 15(2), Smalberger ] also stated that:

“Section 15(1) provides for the interruption of prescription by the service
on the debtor ‘of any process whereby the creditor claims payment of the
debt’. In terms of section 15(6) ‘process’ is the document whereby legal
proceedings are commenced, in the present instance, the summons in the
magistrate’s court. The provisions of section 15(1) are, however, subject
to those of ss(2). The ‘process in question’ is clearly that by which
prescription was originally interrupted. It is that process which must be
successfully prosecuted to final judgment by the creditor, and not any
other. The reference to ‘final judgment’, in the context, contemplates
judgment in the court in which process is instituted or, if the creditor is

6

Titvo w Yviov & QA Ivovpavye Xo Atd 1980 (2) A 701 (TxX) 704.

7 At maye 773 mapo X.
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unsuccessful in such court, any higher tribunal in which the creditor is
ultimately successful on appeal in relation to the ‘process in question’.?”

The expression was also briefly considered in Cape Town Municipality and
Another v Allianz Insurance Co Ltd 1990 (1) SA 311 (C) by Howie J who, with
reference to section 15(2) of the Act, stated that:

“To return to the expression ‘under the process in question’, clearly
a final executable judgment will be obtained ‘under’ a process where
process and judgement constitute the beginning and end of one and the

same action.®”

Policy considerations underlying extinctive prescription

The main object of extinctive prescription is to create legal certainty and
finality in the relationship between creditor and debtor after the lapse of a period
of time, and the emphasis is on protection of the debtor against a stale claim
that has existed for such a long time that it becomes unfair to require the debtor
to defend himself against it. The primary consideration is therefore one of
fairness to the debtor.*®

The emphasis is on the protection of the debtor because the debtor with
the passage of time ought to become secure in his reasonable expectation that
the slate has been wiped clean of obligations towards his creditor.*!

Other policy considerations underlying extinctive prescription are that
delayed enforcement of a debt causes evidence to disappear and witnesses to
forget; that certainty in dealings between persons requires a fixed time after
which old disputes will be forgotten; and that judicial economy and the smooth
functioning of the legal system is best served when the parties are obliged to
bring their disputes to the courts promptly, so that they can be swiftly resolved
while evidence is available and fresh in the memory of the witnesses.!?

8 cav dep Mepwe w Ipotea Ivovpavye Xo Atd 1982 (1) A 770 (E) 772 at mapa H avd m 773
at mopo A. Zge ahoo Xaooy UIty) AT w Qefep Zteanev Ilpoduxto Xoumavy avd Otnepo
(530/09) [2010] ZAZXA 105 at mopo 25.

9 Xame Towv Muvimahry avd Avotnep w Aliave Ivovpavye Xo Atd 1990 (1) ZA 311 (X)
333 at mapa T.

0°'M M AovBoep, EEnvyniwe Ipeoypurtiov 1996 m.22.

1816 . 23.

122 1846.



11

Extinctive prescription ensures that there comes a time between a creditor

and debtor when the books are closed.’!3

[17] In respect of the MUN’s main defenses against NAMDEB's
contention that the MUN’s further claim had not become prescribed,

namely:

‘That the first respondent only “officially pronounced” itself on the back
payment of housing allowances on 3 November 2017. Applicant contends that its
“cause of action only then arose”. At all relevant times and prior thereto the
parties had not reached consensus on the back-pay matter and it was always a
matter that remained to be dealt with and agreed upon. The letter confirmed the

internal deadlock on the matter** and

The applicant attempts to rely on its counter-application served on the
first respondent on 4 April 2019 under Case No HC-MD-LAB-MOT-GEN-
2019/00056. %> ..." ...

it was submitted that it was trite that a lack of consensus does not
interrupt the running of prescription, nor does prescription only run once
an ‘internal deadlock on the matter’ is reached as section 12(1) of the Act

reads as follows:

‘Subject to the provisions of sub-sections (2), (3) and (4), prescription shall

’

commence to run as soon as the debt is due.® ...

and

that it was further trite that a creditor cannot ‘either in his wisdom or
when he thinks that he ought to bestir himself"*” defer the running of
prescription by relying on purported negotiations and failing to serve

process on the debtor as:

13 1816 m.24.

14 Peyopd 64-65 mop 23

15 Peyopd 65 map 24

16 “Aefro Pexoue dve wmev ey ape wuedatelp yhowmwapre op pexowepofhe”. Ao mep
Qolo A w Makare w codayou Atd 2016 (4) A 121 (XX) ot [188]

17 Mootept w Mootepr 1913 TIHA ot 259
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‘Considerations of policy require that a creditor should not be able to rely
on his own failure to perform in order to delay the running of prescription. This
policy consideration has been stated as follows: 'A creditor is not able by his own
conduct to postpone the commencement of prescription.' (Benson and Another v
Walters and Others 1981 (4) SA 42 (C) at 49G and the authorities cited

therein.)®

[18] It was then forcefully argued in conclusion that:

‘... It is common cause that the cause of action on which the applicant
relies arose on 19 October 2016.'° Nothing prevented the applicant from
interrupting the running of prescription by the service of process on the first
respondent, as it did on 4 April 2019. The applicant did not prosecute its claim to
final judgment under the process in question as stipulated in section 15(2) of the
Act. The interruption of prescription therefore lapsed and the running of
prescription is deemed not to have been interrupted. The applicant therefore had
until 18 October 2019, at the very latest, to interrupt the running of prescription
by the service on the first respondent of process. This it failed to do. As per

Colman J in Van Vuuren v Boshoff:?°
..... the Act was designed to penalise the person who can enforce his

claim by action, but does not do so, and not the person who delays taking

action because he is not yet able to do so.” ...’
and that :
‘In the premises the applicant’s claim has become prescribed in terms of

section 11(d) of the Act and first respondent prays that the application be

dismissed.’

Argument on behalf of the MUN

B IMmaona w Zovtnepvy Metpomolitav Aoyxald Xouvvyid o tne Ipeatep Yonavveofupy
Metpomoiitav Xovvyid 2002 (2) ZA 455 (Q) ot 469E-.

U Mbelle Panel Beaters & Transport CC v Willemse 2018 (3) NR 745 (NLD) [23] to [29].
20 cav cvvpev @ Boonogg 1964 (1) SA 395 () at 401 A.
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[19] This was unfortunately not as structured and to the point. It became

clear however that - in the main - issue was taken with the point that the

MUN'’s claim had purportedly prescribed.

[20] The legal practitioners for MUN, Ms Angula, assisted by Ms

Kandjella, then argued their client’s case as follows:

3.1.

IZXYE(0) POP AETEPMINATION

1.1. Aoec e mpeoyputtiov Ayt 68 o 1969 ammhy to apfrtpotiov amapdo? Tne
OTTALYOVT'C YAOLUL LO TNE EVPOPYEUEVT O O OETTAEUEVT CYPEEUEVT THNOAT OO

uode o Puvovy awapd v tepuo op tme AapPoup Ayr.

1.2. Tne AmmmAyovt'c ovAyp peuedp to evhpopye te awapd Lo PP THE PEYLOTPATLOV
™mepeod v tepuo o oegytov 87(D(P) op e Aafouvp Ayt, altepvatimel]) OV

anmALoTiov To XOUPT LV TEPUOC O TNE APOPECULd OEYTLOV.

1.3. Tne eddext odp av apfrzpatiov amopd uade v Tepuo op e Nowfrov
Aafovp Ayt o Buvdvy vvAeoo Tt o adwwoopy?l; oeyxtiov 87(2)(B) mpowldeo,
vV VO aupLryvovo TEPUo, TNOT oV opprpoatiov amapd Pexouss avd opdep of
™me Aofoup Xoupt ov GAMvy e amopd v e Xoupt Py avy mapTy
adppeyted Py e awapd; op PY e Aafoup Xouwoolovep.

1.4. Tne awapd woo pode v tepuc o t™e Nawprov Aofouvp Ayt avd 0o ac

ouvyn Puvdvy.

THE TIPEZENT AIIIIAIXATION, ANA THE AAQ

Ov 29 ZemteuPep 2020 tne Ammiuyovt Ppouynt THO ORTALoTtiov ¢pop av opdep
TO eVOOPYE TNE OPPLTPATIOV CypeeUevT peayned Petmeev Tne mapTiec ov tne 19™
o Oxtofep 2016, avd v moptiyviop, Tmat e Ppot Peomovdevt Pe dipeyted to
TP MNOVOoLVY OANOWOVYE TO OAA adphexted eumhoPees witn edppext dpouw 1 Jvve
2016 to 30 Svuve 2017, oo meAh A0 LVIEPEOT TNEPEOV ot e pate op 20% mep
avvop dve avd moypofhe To oAl addexted eumhoypees yolyvAiated dpou 1 Suve
2016 To 30 Svve 2017.

Iv 0pdep TO QOCECT MNETNEP TNE OQUITALXOVTO YAOLUW MOC TPECYPLPED, Tne YovPT
veedo TO OeTepuve mmnetnep e apprrpatiov aypeeuevt dated 19 Oyxtofep 2016 o
o “Oeft” moooPie o mpeoypurtiov vvdep oeyxtov 11 () odp e Tlpeoypurtiov

Ayt avd, onetnep e Ilpeoyputtiov Axt ammhes To apPrepatiov awapdo.

2L Seytov 87D op e Aapoup Ayt, No 11 op 2007.
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5. Tme xovpt wvot Pe WwvdpuA o te oyt tnat t™e 4 Ampuh 2019 ammaAiuyotiov
OLPPEPO LV €00EVYE GPOU TNE TPECEVT OITALYATIOV, LV TnOTt v te 4 Ampih 2019
Tl oTov, TNne AmmAyavt ocovynt ¢op tne Xovpt To dpext Ttne Dipot
Peomovdevt to mayp te Hovowvy AAAowavye a0 oo aypeed TOo LV TNE MOVoLVY
alhowavye aypeseuevt dated 22 Ampuh 20162, omepsac v TNE  TIPEOCEVT
QTTTALYOTLOV, TNE OIITTALYOVT OEEKC TO EVPOPYE TNE CPPLTPATIOV CLYPEEUEVT PEAYMNED
ov 19 Oyxtopep 2016.

6. Tne TIpeoypurtiov Ayt mpowdec ¢pop tne Ipeoypurtiov o defto, v ot “a deft
onaih Pe eETtvyvioned Py TPECYPLITTIOV APTEP TNE AQTOE OP TNE TEPLOS WNLYNM LV
TEPUO O TNE PEAEWOVT ACW OUITALES LV PEOTEYT O TNE TPECYPLTTLOV 0P CUYM
deft avd T™NOT TNE PLVVLVY O TIPECYPLITIOV ONOAA, OUPBPEXT TO TNE TPOWLOLOVO
op ovfoeytiovo (2), Pe vreppumted Py e oepwiye ov TtnE Oeftop 0 vy
POYXEOO wNeEPEPY Tne ypeditop xAowuc mopuevt op tne deft. Tne ammiryoTiov
Pop T™ME PeEALED TNOT TNE ARTALYOVT OeeKO PePope YOUPT VOW LO VOT THOT 0P o
deft ao evwmiowoved v tne Ilpeoypurtiov Ayt avd oo 00eC VOT GOAA ®ITNLY TNE
auprit oh mpeoypPivy. Qe coyp 0o Gop TNe GoAAOWLVY PEACOVO:

7. Tne aypeeuevt ot e ATTALXOVT OEEKC TO EVPOPYE PEACTEC TO TNE LVHALP
hofovp mpoayTixeo avd e wrepmpetatiov [ anmAuyotiov  op  tne  Hovouvy
AAAOMOVYE CYyPEEUEVT.ZS QNOT TNE TOPTLEC LV E0O0EVYXE Oypeed TO OO TNELP
YOUULTUEVT TO TNe aApead] eELOTLVY MOVOLVY OAAOMOVYE CYPEEUEVT LV TNAT LT
woo eEmpecoh pexopded avd olyved Py Ttne TAPTIES TNOT:

“1. Tne TOPTIEC PE-APHLPU TNELP YOUULTUEVT TO TNE AYYOUUOIOTIOV ZTPOTEYY OV
Pehated Iooveo Aypeeuevt ovyved ov tne 22v o Ampih 2016 avd tquo peuctvo
wald”. ..

3. Tnat e aypeeuevt uevroved v 1 ofowe Lo Petr To Pe Lumheuevted avd tnot
™me epdextime date of LwrAepevroTiov peuovivy 1 Svve 2016.

4. Tne ommTALYOVT YOUULTO TO LUTAEUEVT TNLO aypeeuevt ov 1 Ampih 2017.

5. Tne ammyavt VVOEPTOKES TO LV O TPOVOTOPEVT WOVVED KEET TNE PEOTOVIEVT
LvoopUed ov SeWEAOTUEVTO OVO VY YOVOTPOLVTO LV YOWTAYPLVY ity e OeadALve
o wumheuevratiov (1 Ampuh 2017),

6. Tne aypeeuevt aAoo pecolmEC TNE LOOVEC pPedepped mep Xooe ZPOP 10-16 Py
Ne PEOTOVOEVT NN Lo Tevowvy Pedope te Aafoup Xouuloolovep.

Xoviivulvy mutn,

8 Tno aypeeuevt Lo dwvodh av Pvdvy ovd pecolwme ol dlomuteo Petmeev TreE
maptiec avd Lt onaih Pexoue ov opdep op e AcPouvp Xoupt vmov PLALvy LT
oty ot Xovpt Py ertnep mopty v tepuo o oeytov 87(DODPIW) od e
Aopouvp Ayt, (Ayxt 11 o¢p 2007).

9. Iv te uattep op Myoammola @ Yonavvveofupy Merpomohrtav Buo Sepwiye Yoy
Atd T/IA MetpoPfuvo Iv_pe: Malipuko @ Xovyop IMTAavi, 1t wao meAd tot ov

22 Toye 5 o) pexopd, mapoypamn 5 Tnepeod
2 TMaye 25 op pexopd dppot mapaypomn avd mowvtl op tepuo aypeed To.
4 Myamata w Yonavvveofupy Metpomorrav Bvo Sepwiye Sox A0 T/A Metpofvo Iv pe:



15

apprrpoatiov amapd Lo o 0ept’ ao mep tne Ilpeoypurtiov Ayxt 68 o 1969 avd, ao
ovym, mpeoxpifec aptep Tnpee YPeoapo. Tnot dexloov wac oweptupved Py e
Xovotitutiovoh  XoupTt vV TEPUO 0P Ny, o¢ouvp @udyes (Ppouvd TNAT TNE
IIpeoyputtiov Ayt o wyowrtatifre wity te Aopouvp Pehoatiovo Ayt 66 op 1995
(APA), avd e peuouvivy @udyes ¢ouvd tnot tt 0 vot yxovrpadiyxt tne APA, pfut
™ot pedeppLvy o domute To tTNe XXMA LvTeppUmTted TPETYPLITTLOV.

10. Iv e yooe op Mp Mypoammalo, me oftaived ov opPLrtpatiov amopd PELVOTOTLVY
MU TO MO egumhoPpuevt. Lnev me ammpooyned te Aafouvp Xoupt ooue doup
Peopo Aatep TO noawe TNE opPLtpatiov amopd uode av opdep op youvpt, TNE
eumAoPep peAed ov mpeoyputtiov. It wao oACO POUVO TNAT O PELVOTOTEUEVT
apprrpatiov awapd vvdep te APA dd vot yovotitute o ‘0BT v TEPUO O TNE
Ayxt. Tne omep dovp MeAd At t™he Ayt 0OC onmALXofAe To TPoyeedvyo vvdep
™me APA avd thot o yhouuw ¢pop vvhporp dwowoocar vvdep te APA woaoc a ‘0gfT
v Tepuo o e Ayt, Put ot pepeppor op Tne dwomute To e XXMA
LVTEPPUITED  TTPECKPLTTIOV v TepUo o o 15(1) op tne Ayt wnuyn peuoved
LVTEPPLTTES VVTIA Tne GLvaliootiov op tne pewiew npoyeedvyo. Tne gudyuevt
pouvvd ™ot Mp Myatmala’c apfrrpatiov amopd Mad vot mpeoypfed avd, ke
™e PLPOoT avd TNLPO PUAYUEVTIO TNOT TNE OUTHEQA OMNOVAD Ouyyeed.

11. Iv tne €mevT TNOT TNE YOUPT GLVO TNE YUPPEVT OITALYOTIOV TO P& o O0gft, LT UvoT
Be xovoLdeped wmev Tne YOLOE Of OYTLOV APOOE.

12. It wao ovhyp e 30 op NoweuPep 2017 tnoat e Ppot Peomovdevt odhuytariy
TPOVoOUVyed LTOEAY oV Tne PoyK mop.s Tuo oo PP YOUULVLYOTIOV oNLXY PEcdo
a0 GOANOWO:

“...Hovowy Alhowavye Poykdore

Ao Mmoo Peev dLoYVO0Ed LV WAPLOVO TAOTHPOPUO, TNE YOUTOVY NOO VEWEP OT
avy otaye aypeed 1o Payk date mOPuevt op Movowvy arlowavye. Ao mEP TnE
Yowvt ZmeyloAh Bpiep dated tme 21 Svve 2017, tne moypuevt op te Hovouwvy
ANowavye Moo ohwapo Peev demevOeEVT OV TNE TWO YOVOLTIOVG VOUEM):

0 e owyvivy op o Meuopavdvu op Aypeeuevt (MoA) Petweev Noaudefd
avd Opavpepnvvd Towv Xouvvylh. Tnio ovyved MoA wovAd aiiow
¢op Aovd TOo P& OooAd avd euwrAoyeed wovAd Pe aPire TO Puy
TPOTEPTY.

0 Xovopuatiov tnot tePe WA P VO adWePoe TOE LUTALYOTIOVO OV
Nauwdep dve to e TPpOvodpep o wvdpoaotpuytvpe to OTX.

The decision to delink housing the payment of housing allowance in June
2017 was a gesture of good will on the part of management, and therefore
cannot be used as a basis for creating an expectation of back pay.
Consequently, the company’s position as communicated earlier remains.”

Ma&ifvko w Xovyop HAavr [2016] 1 BAAP 24 (AAX) / [2016] ZAXX 49; 2018 (1) ZA 38 (XX
2 Maye 69-71 op tne wdeEed mheadvyo. Aettep op Noudep dored 3.11.2017— ot moye 71.
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12.1. Ao o peovAT o aPopecald YOUULVLXOTIOV OVAY mowe Peev uode ov 3
Noweufep 2017, tne ATTALXOVT'O YOVOE O OXTLOV OVAY TneV opooe. AT ol
PEAEWOVT TLUES OVO TIPLOP TNEPETO TNE TTAPTLEC MAO VOT PEAYNED YOVOEVOUO
oV e PoyK-moyp UOTTEP OvO 1T WAC OAMOYPO O UWOTTEP TNOT PEUCLVEd TO e
dealt wutn avd aypeed vmov. Tne Aettep xovoipued tne tvrepvak deadroyxk ov
TNE UOTTEP G0 OUYN LT OVAY TNEV MNEV TNE ATTALYAVT'O YOUVOE Of OYTLOV
apooe. Ilpeoyputtiov wovAd ovAy fPeyoue ommivyafie tnpee Peapo ¢pow 3
Noweupep 2017, e. vr to 2 Noweufep 2020.

12.2. It wao Muo ovAy ov e 3, op NoweuPep 2017 wnev tne eviipe OeT 0P
daxto wnun e ypedttop (AmmAryavt) UvoT TPOWE LV OPAEP TO OUYYEED WLTY
Mo op Mep yhoupw oyorvot te deftop (Prpot Peomovdeve) 1o v mhoye op, v
oTNEP woPdo, WNEV EWEPYTNLVY MNOC MNOTTEVED MUY WOVAD €VIITAE TNeE
xpeditop (ATTALYAVT) TO LVOTITUTE OYTLOV OVO TO TUPOVE LTO YACLW. 20, OVAY
W votnvy wac oove vvtih 2 Noweufep 2020, tnev 1t ¥ovAd nowe Peev ood
™Mot ™e AmmAdyavt ofavioved 1To YACLUW OV TNOT LT Uop mMowe Pexouc

PeoYPLPED.

13. ZLAopAp, vV TNLO LVOTOVYE, TNE LOOVE LV BUEOTLOV, EWEV OPTEP TNE OLYPEEUEVT
oo peayned at e Oppuxe op e AaPouvp Xouuroowovep avd uode ov awmapd,
OO OTLAA LVOEP dLOYVOCLOV OVO VEYOTLOTLOVO TEVOLVY LTO €EeyuTIOV Ovd 1T WOO
ovhp oo at 3 Noweufep 2017 tnot vt xov Pe ood tmot oMM wvtepvol PEUEOLED
nowe Peev  pecoAwed, NN AEPT ATTALXOVT VO YNOLXE PuUT TO MNOWE TNE
aPPLTPOTIOV  CrypPEeEUEVT  eVPopyed, omiyn LTt oTteuntted To 00 OO0 1T WOC OO0
eVTLTAED.

14. It 10 ovPuTted THOT OV O OTPLYT OITALYOTIOV OVO LY TNE YOUPT PLvdC TNAT TNnE
AT OVT O YUPPEVT YA Lo o Ogft ao yovteumhored v e Axt, YOowofAie of
TPEOYPUTTLIOV adTep TNe eEmpatiov o o mepLod op 3 Yeapo (omuyn we ovpult
onovAd Pe youvvted o¢pouw 3 NoweuPep 2017), Tnev ovyn TPECKPUTTLOV WOC
LVIEPPUTTED OV UOPE TNOWV OVE OYYOCLOV;

14.1.1. Ov 25 Soavvopy 2019 onev e ommAiyovt wode Tne  opPLrpoatiov
aypeeuevt av opdep o tne Aafouvp Xouvpt oY LT OAC EVTLITAEd avd
apie to do.

14.1.2. Ov 28 Defpvopy 2019 omev te Pipot Peomovdevt pade ommAlyotiov
vvdep yoaoe vouPep Xoaoe vouPep HX-MA-AAB-MOT-TEN-2019/00056 to
dexhope tne peyLotpotiov o tme amapd dated 19 OyxtoPep 2016, to e
VUAAL avd @wold, avd v TNE OATEPVOTLITE TO LOOVE O dexAopotopy opdep
™OT ouyn cwopPd Nao Pexous cvmepavvuated.?s It Lo Youuov Youvoe TNt
e Dpot Peomovdevt vmov PLhlvy adpopecod OUTTALYXOTIOV TO TMOWE THE
xovpt opdep OeT 0O0Lde, YOovyeded LTo vdeftedveco to tne Ammhryovt. Tne
OVAY LOOVE MOO VO LO, MNETNEP TNE OYPEEUEVT PEOYMED WAC OV QWP
avd Ly OO0, WNETNEP TNE EPUOTLYE OWYOTEW YOLVAD mMmowe uade e owopd
av opdep O YOUPT MLTNOUT MNUUCV LVTEPTWEVTIOV OV MLTNOUT TPLOP
VOTLYE TO LT.

2 Taye 30 op pexopd, maye 4 o Yudye Telep’c gudyuevt at mapaypomy 9 Tnepeod.
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14.1.3. Ov 4 Ampih 2019 omev e ATTAYAVT PLAED LT YOUVTEP-OITTITALYOTLOV.,
Ayxopdwvyhyp, e oepwiyxe ov tne Dipot Peomovdevt o tne AmmAiyovt'o
YOUVIEP OITALXOTIOV LV TNE popu 0P O VOTUXE O UOTLOV LV TNE QUOLYLOA
TPOYEEdLVYO OepWED TO LVIEPPUNT TJPECHPLITIOV LV PEACTIOV TO TNE
TOPUEVT 0P MNOVOLVY OANOWOVYE TO OAN adpheyTed eumhoyees witn epoeyT
opou 1 Svve 2016 to 30 Svve 2017 w o Yooe. TNo YOVYALOLOV UOKED
LT VVVEYECOOPY TO YOVOLIEP TNE PEUCLVOEP O TNE CPYUVUEVTO PoLoed Py
e Pipot Peomovdevr.

14.1.4. Ov 4 Noweufep 2019 wnev tne Aafoup Xoupt pPuAied v doawovp op Tne
Opot Aty ovt avd dLoULooed TNE YOUVTEP-YAOLUL O TNE ATTALYAVT.

14.1.5.0v 16 Mapyn 2020 wnev Tne YOUPT PEAECOEd LTO PEQCOVO  GOpP
JLOULOOLVY TNE OITITALYOTLOV.

15. It 10 ¢vptnep cvPfurtted T™OT Y TNE YOLVPT PLvOC TNOT TNE ATITALYOVTC YUPPEVT
xhounw Lo o 8eft ac yovreumhated v tne Ayxt, xomofPAe op TPECYPUTTLOV APTEP
™e eEmpatiov o o mEPLOd op 3 YPeapo, TNE YOUPT ONOUAD YOVOLIEP WMNEV TNE
yhouw apoce. Tne aypeeuevt Lo YAEOpP LV TNOT TNE LUTAEUEVTATIOV OOTE O TNE
novowvy arhowovye Poyxk mwoyp wouvhd ovAy Pe ov 1 Ampuh 2017. XaAiyxviotivy
™PEE Peapo Pppou eV e AmmALyovt wovAd tnev moawe vvtih 31 Mapyn 2020
TO evpopye e xAouu, onuxn tt dd. Tne AmTALYOVT LVOTLITUTED TNE YOVPT TPOYECT
O PEYLOTEPLVY TNE OYPEEUEVT OGO OO TO €vhopye Tt ov 25 Savvopy 2020, L.e.
npwop to 31 Mapyn 2020. Ipeoyputtiov, ThEPedope OVAY Peyov TO PLUV GpPOU TNE
date ot 1T ayypved to e AmmAvyovt (Pewvy tne date o LumAsuevroTiov Bewvy
1 Azpih 2017).

16. A puptnep vewm yavoe o aytov opoos mnev tne Pipot Peomovdevt O vot
xoumAyp witn e Aofoup Xovpt opdep TNOAT OO pPeyLoteped ov 25 Favvopy
2019, avd wvotead Ppovynt av ammAiuyoatiov pop tt to Pe dexAoped VUAA avd wold.
Avy mepLod o mpeoypurTiov ¥ouvhd tnev Pe yoiyviated dpou cuym doate, PPLvyLvy
Tt vt avd vvoh 24 Yavvopy 2022 to evpopye Ttme Oeft Py Ttme woove 0
TPOYETO.

17. Tne peyLoTpatTiov o TNe OETTAEUEVT OYPEEUEVT OO ov opdep op e Aafovp
Xoupt woo OeT aowe oo ovtAtved v mapaypann 3.11 opfowe. It 10 op ypuyLah
LUWTOPTAVYE TO VOTE OV UVIEPOTAVO TNE PECLOOVO MM TYE YOVPT OET COLOE TNE
ooald peyrotpatiov. It 1o vot Pexavoe e amopd nad mpeoypLfed a0 LG VoW OVAY
awepped Py tne PLpoT PeomTOVOEVT.

17.1. Tne xovpt Mad puvied Tnat e GLAvy 00 av OpPLTPATIOV CYPEEUEVT OV
e E€QUOTLXE OYPOTEW 00EC VOT avd YOUVAD VOT pPemhaye TNE (PuVYTIOVC 0O
TNE YOUPT- LV THOT TNE EQPUOTLXE OYPOTEW OOEC VOT TMOWE TNE YOTOYLTY TO
xovoldep avd  Oexlde  MNETNEP O OETTAEUEVT OQYPEEUEVT ONOUVAD [

27 Seytov 15(6) TPOWOEG THAT TPOYXEGT O TNO CEYTIOV, “TPOYECC” LWYAUIEC O TETLTLOV, O
VOTUXE O WOTLOV, O PUAE VIOl O. TAEQOLVY LV PEXOVWEVTLOV, O TNLPO-TOPTY VOTLXE PePepPed TO
avy PLAE O YOUPT, AVO avyp OOYVUEVT MNEPEPY AEYOA TPOYEEILVYO CLPE YOUUEVYHED
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oavytioved op vot.?

17.2. It w0 swmaowoed ot te Ppot Peomovdevt vewep 0Oevied Aafihty o
TOAPLVY TNE NOVOLVY OANOWMAVYE TO TNE odpheyted eumhopeec avd v GoyT,
aocovued coue, coawe GOP TNE GUYT TNOT TNE EPUOTLYE OYOTEU ONOUAD VOT
nowe yevepated tne Aafoup }oupt opdep avVd TNAT TNE OUITALYOTLOV MO
10 Pe oegpwed ov tne dipot Peomovdevt avd oepwed Pedpops o pudye wno
®movAd Pe afie TO CTTAY MO OP MEP ULV TO TNE OUTITALYCATLOV.

17.3. Tne Ammhyovt vewep oafavdoved e @udyuevt avd O vot ok To
OUYYXECOOPUANY TPOOEYVTE LTO YACLU VVIEP TPOYXECO. QNAT TNE OTTALYOVT
XOVYedE Lo TNOT LT WOO OV AdWLOE 0P LTO AEYOA PETPECEVTOTIWES TO OfLde
PY t™e Aofoup Xoupt QUOYUEVT OMEPELY LT WOOC PUAED TNAT TNE GLALVY 0
TNE OPPLTPOTLOV OLYPEEUEVT OV TNE EQPUOTLYXE OYOTEW 00EC VOT OV YOUAD
VOT PETAUYE TNE GUVYTIOVO O TNE YOUPT LV TNOT TNE EQUOTLYE OYPOTEW
doec VvOT mowe TNE yomoxlTy TO Yovowdep avd dexde wmetmep o
OETTAEUEVT CYPEEUEVT ONOVAD P& ocavytwoved op vot. Iv aoc uvyn oo e
epuoTie oPotew 00 avd OTlAA d0eC UWOKE TPOWLOLOV POpP TNLD, LT LO
ovfurtted Tnot e Popun voed PP TNE ATTAYOVT TO eVHOPYE TNE
APPLTPATIOV AYPEEUEVT OO PEQCOVOLAE OV OLTNLY TNE XOVPLVES O WNOT
TNE YUPPEVT epuOTLXe oypotepw ovd v eocoevye Noaulflov yovpt oypoteu

17.4. TuuedioteAMp vmov pexewnt op tne @udyuevt, tne AmmAyovt ¢uhed av
OTALYOTIOV TO YMOWE TNE OPPLTPATIOV OLYPEEUEVT EVOOPYED LTV TNE

XOVOLVEG 0¢ QUOLYLOA OYPUTLVY OO0 OO OUTALVED LV TNE QUOYUEVT MLTY
pea.covo Mot poAowed ov 16 Mapyn 2020.%

18. It w0 wdeed 0o ot e Ammlyxoavt O Vot ammedh TnE OLOWOOOA 0O¢ LTo
xovvrep-ommiyatiov. It 1o cufurtted ™ot TMOT LG VOT TNE OVAY peuedy Tne
AoVt Moo TO  eVOOPYE LTo  yAoww ovd Py e ATTALXOVTO  XOVOUXT
TNPOVYNOUT CfOWE, LT LO YAEOP TNOT TNE ANTALYOVT OT OAA TUES MAd Vo
vtevtiov to afavdov 1to yAouw avd to peot P e Aafoup Xouvpt @udyuevt.
Tne Ammaiuyovt votedd TOOK OTENC TO MOWE OV OIITALYXOTLOV A0dyed OO OO0 TO
Nowe TNE APPLTPATIOV CYPEEUEVT peayned Petweev Tne moptiec peoyned ov 19

OytoPep 2016 evpopyed, avd tne Oate 0P TPECYPLITTLOV YAVVOT puv ovt [ 18

18.1. Tne Aafovp Xouvpt Moo mowep vl QUPLOOLXTIOV TO EVPOPYE TNE
oettheuevt aypeeuevt op cwapd. Ewev 1 e Yovpt GwwOo ayouvot Tne
ATTALYOVT LV TNOT TNE OPPLTPOTIOV OYPEEUEVT TNAT LT OEEKO TO EVHOPYE,
00e0 VOT YOVOTITUTE OV CwopPd, TNE YOUPT LO EUTOWEPED TO EVPOPYE TNE
OETTAEUEVT QYPEEUEVT pPeaYMEd PeTweev TNE TAPTIES dupLvy  yovyLhtatiov/
apfLrtpotiov mpoxeedvyo oo (pap a0 LT PEAOTEC TO TNE edpheyTime date O

TOYPUEVT 0P MOVOLYY OAAOWOVYE TO BualldLed eumhoyeeo.

28 See maye 27-40 (Svdyuevt peheaoed ov 16 Mapym 2020)
2 Peyopd mayeo 27-40
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18.2. Tne Ayt dpawo a yAeap diotivytiov Petmeev o dePT wniyn woy Peyxoue
wvto eElotevye avd omev Lt fexoues Ove. It 1o vow welh gotafAlongd Tnot
o Oeft Lo OVAY “Oue” v TnE OevOoE YOVIEWTAOQTE) LV TNE AYT ONMEV TNE
“YOEOITOP OYOVIPET O YOUTAETE YOUOE OP QXTIOV POP THE PEXOWEPY OP TNE
0eft, TNAT 1O, WNEV TNE EVUPE OET OP POXTO WNLYN TNE XPEOLTOP UVOT
TPOWE LV OPOEP TO CUXXEED WITN MO 00 NEP XA aYyouvoT The OEfTOP LO
LV TAO)E 0P, LV OTNEP WOPOT, WNEV ETEPYINLVY MNOOC NATTEVES WNLXN
WOVAS EVTITAE TNE XPEOSITOP TO LVOTITUTE QYTIOV VO TO TUPOUVE NIO 00 NEP
xAa.® Tnot e AmmAuyovt YovAd ovAy moooLPAY mowe ouvyyeeded To
evhpopye o deft yhouw auovvt ac op 1 Ampih 2017.%

18.3. Iv e uattep o¢p Tne Namovor Awcofilty Xovvyith op Naufuo wo Bev
Inukohoipe _avd 6 Omepc® it waoc MeAd ot Ivrepvol  peuedieo
awolAaPAe To guthoyPeeo wvot Pe eEnavoted Pedpopes o dlomute Lo pedepped
10 ™e OddLxe op ™e Acfoup XouULoOOLOVEP OV TNOT LV TNOT LVOTOVYE
™me apfrtpatop MNad VO @QUPLOdLYTIOV TO MeOP TNE OLOTUTE VVTIA v
VVAEOO oAl wvtepvah peuediec mowe Peev eEnavoted. Tne Aofouvp Xouvpt
™mev puAed ov oammeah TOT TnE uottep Pe pedepped Poxk TO  TNE
OTEANOVT TO OTTEVO VO GLVOALOE TNE PEOTOVIEVT'C YPLEWOAVYES OO TEP
LVTEPVOAA YPLETWOVYE TIPOYEOVPE.

18.4. Tne ocoue oeviiuevt woo &Enpecoed v e uottep o¢p Noatwovor Hovowy
Evtepnpioe @ Mavpeev Huwvdo MPalipo® omepe 1t woo nehd tot “tne
peBuipeuevt ot doueotiy peuediec Pe eEnavoted Pedope o youpt op Acw
o ammpooyned Moo Peev guotipLed Pexovoe T 1O vvpeooovapAie dpop o
TOPTY TO PLOY TO YOUPT Pepope MO doueotry peuedlec ape eEnavoted; e
douEOTLY PEUEOLED OPE VOVOANY YNEOQTEP OVO WOPE EETEOLTLOUC TNOT THE
PUOLYLOA peuedles, avd e PoxT TNOT, VVTIA o Gwvak OexLoov Moo Peev
YIWEV CYOLVOT OV OfmALyovt Py o doueotiy TPLPUVAA, avy LPPEYUVALPLTY

xourhoved op wop oTAA Pe vt pLrynt avd guotixe dove.”

18.5. Tne xouvpt v ofowe potiep ewev NEAd CO Pap OO TO WPLTE LTO WLEW O
™e dexlowov v e Edyopo Ztopeo Xaoe* op tne puhe peBuipivy doueotuy
peuedec to P& eEnowvoted wmev 1t omved ™ot “Ip a mapTy wepe TO PVON
o0pp TO XOoUPT aPTeEP TNE OLOULOOOA avo Pepope Mo anmeal waoc Oealt
oty 1T WOUAS vot ovAy Pe eSmevolwe fut youvvrepmpoduxtiwe.” To mMold
TNE WLEM TNOT TNE OUTTALYOVT ONOUAD MOwWE PUOYNED TO YOUPT WNIAOT TNEPE
WOO0 YOVTILVUOUC OLOYUOGCLOV OV TNE LOOVE LVIEPVOAAY VO ONEV VO GLVOA
dexLolov Noo Peev yLiwev, wouvAd P& TO OUYYEOT TNOT KEEMLVY TNE WOTTEP
omeEV 00 v oyevdo LTew Lo o parhayy ov Penoid o Tne youmwovy ovd
OVAY UEAVT TO WOOTE TLUE ovd A TOPUEVT TO TNE UOVEY TNE addeyTed
ueupepo ape eviithed To.

30 Pegep to 3 Noweufep 2017 Aettep Bvoted v mopaypamn 4.2 ofowe.

3 MMaye 25 od tne pexopd; mopoypasn 4 o Tre OETTAEUEVT CyPEEUEVT.

2 Tne Natmovalk Aoafiiry Xovvyid op Nowfia wo Bev ISnikodaipe avd 6 Otnepo HX-MA-
AAB-ATIIT-AAA-2020/00047

3 Narovad Hovowvy Evrepmpioe w Mavpeev Hivda MpPalipa Xaoce No: SA 42/2012, dehweped
ov 4 Sviyp 2014.

3 ESyapo Ztopeo Ayuted avd SAXXAQY (1998) 19 1AS 771 (AAXD;
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18.6. Iv tne uoattep op_Tne Notwovor Awoofibmty Xovvyilh od Nowfiro @ Bev
Znwkohope & Omepo® 1T woo MEAD THOT TNE OPPLTPOTOP WOC YOPPEXT TO
owvd ot e wvtepvoh peuedec mad vot Peev eEnavoted. Tnat yaoe
TEPTOUVO O  UOTTEP MNEPELY TNE PEOTMOVOEVTIO A0dyed O  YPLEWOVYE
YOVYEPVLVY TNE PeduyTiov o TneLp mouvowvy oillowavye dvpwvy Pefpuvoapy
2018 mowewep TNE YPLEWOVYE ®UC VOT PECOAWED OLVYE TNEV. COPLOVC
UEETLVYO ePE MEAD ovd Yoppeomovdevye wmepe eEyxnavyed Petweev Tne
TOPTIES PeYyapdvy thne oold allowavye. It moo moLwvted ovT TNAT UEETLVYO
wepe MeND PeTtweev TNE TOPTLED, WONEPE TNE LOOVE OP TNE YNOAVYE O
novowvy orlhowavye oo doyvooed. Tne pecmovdevio  Tnepeadtep
addpecoed O AETTEP TO TNE OIMEAAAVT TO TPOWLOE TNEU LT O YOM) O
TNE ULVLOTEPLOA OLPEYTLTE LV TEPUC MMEPEOP TNE MNOVOLVY OANOWOAVYE WAC
xnowvyed op omuyn e ommmeAhovt ¢athed to do. Qmev o mowt v Ayutve
oo  paroed dupwvy  apprtpatiov, v TNOT, TNE OLOTUTE apooe  duPLVy
Oytofep 2017 avd wao ovhy ¢uhed v NoweuPep 2019, 1t nad Peev dLAed
out o TME TPeoyPLPed Tiue mEPLOO AV Moo Tnepspope Pexous TPeoyPLPed
v tepuoc op oeyxtov 86(2) op e Aofouvp Ayt, 2007.* Alco, tnot T
POAMOWC  TNEPEPOPE, TNOT TNE apPPLtpatop Aoyxked Tne QUPLOdLYTLOV TO
adpudyote e dwomute. Tne apfrrpatop’c OexlolOv TNOT ONe MAd THE
QUPLOBLYTIOV TO MEAP TNE UOTIEP, WAOC TNEV TNE CUPPEXT UOTTEP O TNE
OLTTTTEOLA.

18.6.1. Tne apPrpatop v TNAT UOTIEP PEQOOVED TNAT PeEXOVOE TNEPE WAC VO
eWLOEVYE TNOT TNE yoppeomovievye addpecoed P tne PecmovdeEVIo TOo TNE
ammeA VT Nad pexelmed avy ¢eedfoyk, TNAT TnE Lvtepval peuedlec nod
vot Peev eEnavoted. Tne ammeal Yovpt MeAd ot e apPLtpatop wao
XOPPEYT TO PLvd TNAT TNE LVTEPVOA Peuedies nad vot Peev eEnavoted avd
AT ONe vdeed NOd TNE VEXECOUPY QUPLOOLYTIOV MeaP TNE wotrep.”’

18.6.2. It 10 ovPurtted TNOT CLWACPAY LV TNLO LVOTAVYE, TNE ATTALYOVT Mod
vot pexeltwed deedpfoayk vvtih 3 Noweufep 2017 avd oo ouvymn T'c pLynt

TO eVPOPYE TNE OPPLTIPATLOV CLYPEEUEVT OVAY TNEV YOUUEVYED.

19. Tne peacovo ¢op e tue mepod (ppouw Oyxtofep 2016) v OV OTTEUTT TO WOKE
™me awapd oavd opdep op tne Aafoup Xovpt v tEpUo 0 oeytov 87(1) od Tne
AopPovp Ayxt, oape eETpeueAP UQTEPLOA OO0 O YPOWE LVPUOTLYE WOVAD PECUAT L
™me awapd wepe TO Pe pevdeped mpeoypLPed, mopTixLVAOPAYP wnepe e DPipot
Peomovdevt wmno vow mAeado TPEOYPUTTLOV MOO Peev peomovolBAe dop tne Oehan).
Tne dipot Peomovoevrt ov 28 Pefpuvoapy 2019, vVIOV LTO OITALYOTIOV TO TYE
Aopovp Xoupt to dexAope TnE PEYLOTPATIOV 0P TNE awapd, To P& VUAL avd wold,
xovyeded vdeftedveoo Py adurttivy Tne TEPUO Oavd YOVOLTLOVO O TnE awopd
oowe, GOP LTO OLOYOVTEVT GOP TNE GUYT TNOAT TNE EPUOTLXE OWYOTEU YOUVAD VOT

nowe uade e awapd av opdep op xoupt. Tne adopecald ammilyoTiov By Tne

dpot Peomovdevt ov 1Tto omv, tvieppumted mpeoypuatiov. It uwvot P& Kemt v uvo
% Pedepped 1o afowe.

® Tne oexTOov TPOTIOES THOT O TOPTY Uop PEPEP O SLOTUTE MUTNLV OVE YeOP OPTEP CUYN O
OLOTTUTE NOO CLPLOEV.
3 At mapaypomn 16 op gudyuevt o e Notovah Awcofiiny Xovvyth o¢p Nowpia (Gumpa).
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™E YovpT Yypoavted afcolutiov, Put LT GoAEd OLVYE TNE YOUPT PUAES TNOAT TNE
ammALYoTov oNovAd P& uade adpopdivy Tne 0OTnEP TOPTY OV OTTOPTUVITY TO [E
neapd avd ¢op e AcPouvp Xouvpt To eEepyxloe 1TO QUOLYLAA OLoypeTLOV P
XOVOLOEPLYY TNE CTALYOTIOV, MNLYN TNE EQPUOTLXE OPOoTeW Lo vvaPie to 80 OO
TNEPE LO VO MUUOV LVIEPWEVILOV LV TEPUC O €EEPYLOLVY QUILYLOA OYPUTLV.

20. It \o ¢pvptnep ovPurtted ot oviAy vmov tne Aafoup Xoupt oeTTVY COLdE TNE
peyLotpaTiov o te amopd v tepuc o oeyxtov 87(DPXW) op e Aafouvp Ayt
ov 4 Noweufep 2019, dd tne Ammilyovt mad pexovpoe avd/op oV CATEPVOTLWE
peuedyp to evpopye e awapd PY otnep ueavo. Zwvye Yavvopyp 2019 wnev e
amopd oo peyloteped oo o AdfPouvp xovpt opdep, LV TEPUC O WNAT TNE
uexnaviouo oppopded to tr, avd onatr e Aacfoup Xouvpt Axt OtAA TPOWLIEC
¢op, e Dipot Peomovdevt O VOT polce Tne LOOVE O TPECYPUTTLOV OG0 LT WOO
oAy vvopPAie Tto 00 0O, avd LO VO UOPE TNAV OV OPTEPTNOVYNT LV TNE TPECEVT
LVOTOLVYE.

Does prescription apply to an arbitration award?

21. Tne pecmovOEVT'C OTTOCLTLOV TO TNE ATTALYOVTC YAOLW TO MOWE TNE APPLTPOTIOV
awopd uade av opdep op xovpt Lo votr o VPt v tepuo op tne Ilpsoypurtiov
Axt avd ™o yavvot MoAd watep oo 1t xovvot Pe cod to Pe o Ogft tmot

npeoypLpec adtep TMPee YPeapo.

22. Iv e uattep od Bpoumrov Xovpt Body Xopmopote XX 119/2006 wo Xnpiotva

Duvdowa.  Knuuaho, 1T woc MeEAd THOT TNE OImEAAAVT'C YAOLW TO UWOKE TNE
apfrpotiov amopd ov opdep op xoupt OO Vot pebulpe TNE PECTOVOEVT TO
neppopu avy ofAtyatiov at oAh, AET aAove TO TP uwovey, deAlwmep Yoodo op
pevoep oepwiyeo. Tne ammeAovt uepely sumAoped o otoTLTOPY pPeuedyP TO LT.
Tno 1o eEaytAYP ONOT MO0 MNOTTEVED MEPELY, LV TNAT TNE ATITALXOVT OITTALED TNE
peuedy tt nad v tepuo op oeyxtov 87 (D(P) op ovp Noawfrav Aafouvp Ayxt. It
Woo QUPTNEP MEAD TNOT TNEe PeUedyP owalAoPAre ovd OTALEd LG VOT EVILPEAY
dooLuhop To o YAOLUL GOP PEYTLHPLYOTIOV O O YOVIPUXT, WNLXN MOOC Peev MeAD
VOT TO YOVOTLTUTE O ‘OefT’ v TepUo oP e Ayt v tne Zouvtn APpuyoyv ZUTPeUE

Xovprt.38

23. Tne adopecald moortiov wac ahoo yovoldeped v e Zouvtn Adpiyav Xoupt v
™e uottep op Mopwe Moyowho @ Xoyo Xoho ®optuve (TIty) Auured [2017]
ZAXX 6; 2018 (1) 3SA 82 (XX), wmnepe 1T MOC UEVTIOVED TNOT OLpPepevt
YOVOLOEPOTLOVO amtmAy To opfrtpotiove vvdep te Aofouvp Pehatiovo Ayt 66 od
1995 (tme APA). Tnepewv 1t o0 MEAD TNOT OLVYE CEPWLYE O TPOYECT LVITLOLTLVY
™e XXMA 8Lomute PECOAUTLOV TPOYECO LVIEPPUITED TTPECTYPLITTLOV, ITTPECYPLITTLOV
PEUCLLVED VVLVTEPPUITTED VVTIA OVY PEWLEW TTPOYEEILVYO OEEKLVY TO VUMMM Tne
XXMA ovtyoue mepe dLvoioed.

3 Bovvdapy dwvavyvy Ayuted w Ipotea Ipomepty HoAdwyo (ITry) Auyuted [2008] ZAZXA
139; 2009 (3) XA 447 (EXA) mopoc 12-14.

3 Ovp eumnaoto.
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23.1. Tne pPeOTPLYTIOV TO PEWLEW® OVAY TPOWLIEC O YOYEVT OVO YOWTEAALVY
peacov Qop pe-tvrepmpeTivy Ttne Ilpeoxpumtiov Ayt To vxAude OTOTUTOPY
pewmlemwo vvdep oeyxtov 145 op tme APA ao tvyAvded v the @QuiL(LOA TPOYEOOT
TNOT WVIEPPUITTO TPECYPUTTLOV VVTLA PLvoATy Lo peayned vvdep oextiov 15 of
™ot Ayt. Tne peoTpLyTiov vOPLVYEG TNE PLYNT 0P OYYECC TO YOUPTO WUOPE
OEWEPEAYP TNOAV ONEPE O PLyNT 0P outmmeah O OAAOWED. AV LVIEPTPETOATIOV
NOT PEOT TPOTEYTO TNE PLYNT O axxe0o OMNOVAd Pe mpedhepped. Tnat yov Pe
aynewed PP oAlowivy TNE PLynNt OP PEWLEM TO TACY TNE OOQUE POAE O
PLvallTy oo e PpLynt o ammeak d0eC v opdLvopy UOTTEPO.

Does prescription apply to an arbitration agreement or bargaining agreement.

24. It 10 ouPfurtted TNOT TPECYPLTTIOV 00EC VOT CTAYP TO OV CPPLTPUTIOV CLYPEEUEVT
onepeP e AmTALYOVT 00 eEXAVOLmE PAPYALVIVY OYEVT O LTO UEUPEPT OT TNE
Peomovdevt evtepo vto o wWoAd ovd PuvOolvy oypeeuevt, avd GoAAOMLVY TNOT,
OOUE MO0 Vv GoyT peayned duptvy op ot YOVYLAOTIOV/OPPBLTPATIOV TTPOYEEOLVYO
oy GLWVOAAMP OeTTAEd THE TWO OLOTUTEC TNOT TNE TOPTLEC PEPEPPEd OV TNE OOUE
ovBpext wattep dop adpudiyatiov Py tne apfrrpoTop.

25. Tne  peomovOevTt’'c  YAOLU, TNHOT TO WOKE TNHE OYPEEUEVT peoyned  dupuvy
xovythiotov/  apfrrpotiov  mpoyeedvyo o Ot TnOT TPeoypLpec  adtep TNPEE
YPeopo, Lo ULoTaKev avd vvtevapie. A yAoww ot av apfrtpotiov amopd fe pode
av opdep 0P YOULPT LO VOT ouTtouatiyarlyp o 9eft’ v tepuc o te Ayxt. Iv ™o
peyopd tne Zoutn A¢pixav Xovotitutiovak Xoupt Moo xAesapAy evdopoed Tne
JeXLOLOV LV PEAATIOV TNEPETO LV Tne uattep o¢ Eleytpunty Svmmmp Xouuwoolov ©
Ztewapto & Ahopdo o ZA Itrp) AtdY, voushyp ot o d0eft v TEPUC OP TNE
Ayt 10 av ofAyotiov to o uovey, dehwep yoodo op pevdep oepwiyxeo. It o
VOT TNE YOOE LV TNE TPECEVT OTTALYOTIOV PEPOPE YOLPT.

26. Iv e uattepo op Mokate @ codayou Atd [2016] ZAXX 13; 2016 (4 SA 121
XX) ovd Oop-Bear Hoidayp XAvpf avd avomnep @  ZavBovove Hoidow Zmo
Inopefroyk  Auuted avd omepo [2017] ZAXX 15; 2017 (5) A 9 (XX) 4 w«t
ouphayed TNAT GOp TNE OTEAAAVT TO MNOwWE WKOE TNE opPLrtpatiov awopd ov
opdep o youpt OO votr peBuipe e PeoTOVIEVT TO TEPPOPU VY OPALydTIOV OT
aAA, AeT oAove ove TOo mop uovey, Oehlwep Yyoodo op pPevdep oepwiyeo. Iv o
wotavye t™e  Ammiayove  (MYN)  ugpedyp  gumhoyed o  otatutopy  penedy
awothafie to 1t. Tnuo o vot evepel dooLwAhap To o YAOLW GOP PEXTLPLYATLOV
o O XOVIPAYT, MNLYXN TNLO YXOUPT MNOOC MEAD VOT TO YOVOTLTUTE O OeffT’ v TEPUO
op m™e Ayxt. Tne 19 OyxtoPep 2016 aypeepuevt TNOT TNE ARTALYOVT OEEKC TO
evpopye xov Pe ood To mMowe TNE Ooue Agyoh edpexto 0P o XoAheyTiwe
aypeeuevtT oo yovieumhated v oeytov 710 op e Aofouvp Ayt, v thot Tt PLvoo
™e moptiec To e aypeesuevt (tme  apdeyted ewmhoypees oavd e DPpot
Peomovoevt); tne ueuPepc op avy peyLoteped TPOOE VVIOV TNOT L0 O JTOPTY TO
™me aypeeuevt ovd 1t Pvdo Gpop TNE wNOAe TEPLOS OP TNE CLYPEEUEVT EWEPY
nepoov Pouvd ot tne Tue T Pexoue  Puvdwvy. It wouhd vOT uoke Ogvoe TO
OVYYEeOT TNAT OUYY OV OQYPEEUEVT LO OUPpexT To tne [lpeoypurtiov Axt uwp Tnepe

0 Erextpuary Svamiy Xouwoowov w Stewapto & Alowdo op SA (ITry) Atd 1981 (3) ZA 340
(A) ot 344E-T
4 napac 44 avd 48.
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ape yAeap TLue mEPLOOC POP TNE SUPATIOV 0P LT CITTALYOTLOV.

27. Tne evdopyeuevt op tne yoAAeyxtiwe aypeeuevto By Papyawvivy youvvyth (ke
Anmmhuovt nepev) 1o yowepved Py 038 op the Aofouvp AxT oy TPOWLOEC TNOT
W Tnepe W o OLoTUTE  OPOUT  TNE  VOV-XOWTALOVYE MLTY), YOVIPUTWEVILOV,
OTTALYOTIOV 0P LVIEPTIPETATIOV O TNE XNOTTEP YOVYEPVLVY OLOTUTED, AV TAPTY
TO TNEe dLomute o pPehep the OLOTUTE LV mPLTLVY To e Aafouvp XouulooLovep.4+
Aypeeuevto TNev peaxned tnepeto, ape vot ovPeeyt to tme [lpeoypurtiov Axt, oo
(T PEUCLVO EQPEYTLITWE OVO YOWEPVLVY O TNE EWTAOYPUEVT PEAATIOVONLT GOP OO
Aovy oo T evdupeo avd v peomexT op TNE apdexted ueuPepo To TNE YOAMAEYTIWE
OLYPEEUEVT.

28. Zumhophyp, o vew eumhopep L0 ahoo Pouvd Py avy apprpoatiov awapd op
YOAAEYTLWE CLYPEEUEVT TNOT WOC PLvoLvy ov tne oAd swrAoyep tuuediotely Pepope
me tTpavoep. Tno yxovhpuo owvdvyo By e Zovtn Adppuyov Aafouvp avd
AopPovp Ammeol YOUPTC TNAT PELVOTOTEUEVT OPOEPC CYULVOT TNE OAD eumhoyep
ape  evhopyeafhe aYOUVOT TNE VE® EUTAOYEP LY OOUE LO YOVIOLVED vV O
YOAAEYTIIE QUypPeEUEVT Op Cawapd, avd o TPeoyxpuTTLme TEPLOd 0P 3 YPeapPo LO VOT
ammhyafhe.® Tnepe 10 vo PfOOLo oMy TNLO TOOLTLOV ONOVAD VOT P& GoAlOmEd v
ovp @uPLodLToV. Iv e uottep o Mokore @  codayou Ard [2016] ZAXX
13;2016(4) A (XX) e xovpt OLd VOT TOKE LOOVE MLT TNE LOEC TNAT TNEPE WO
Pe dePto Peypovd o yAoww Gop TAPUEVT.

29. dvptnep, pedepevye Lo wade To TNE Og(Loov v BAaao w Atmnavacoiovt. Tne
apPPLTPUTLIOV  CYPEEUEVT LV TNOT UOTTEP TPOWLOED TNAT TNE aAWAPd 0 TNne
apfrrpotop . . . onoaAd Pe deeued to Pe Tpeated ac wp a udyuevt dehweped Py
o 9vdye v tne Zuvmpeue Xouvpt op Zovtn Adpuxa’. Tne xovpt nerhd, vo douft
XOPPEYTAY, TNOT LVIEP TOPTLEC TNE CawopPd Mad te otatvc op av opdep o
xovpt. Tne @udyuevt noo Peev VVIEPOTOOd TO MOAD TNAT TNE TPECKPLITTLOV TEPLOD
op 30 weapo ammAlyofAie to o @uUOyusvt OePt v TEPUO 0P TNE AXT, OTTALE) TO
™me  opfrrpatiov  amapd v tnat  uottep. Ine  epdpext o e 2016  ovyved
apPLTpotiov aypeeuevt nao e epdext tnoat ¢op o 30 weap meprod tme MYN
addeyted ueuPepoc avd Noauwdep Awcuovd Xopmopoatiov TIIty) Atd yovrpoyted
TNEUCEAWES OUT O O PLYNT TO PEAP OYALVOT TNE OTNEP OV TNE Oedevye 0
TPECYPLITTLOV. 4

30. It w0 ovpurtted AT WWOTEOD O OEEKLVY TO OeT TNE uottep dowv  dop
adUOLYOTLOV OV TNE OAAEYEd TUPTOPTED WAYVEVEOST O TNE OCETTAEUEVT CYPEEUEVT
™mot woo uode av awapd, e Pipot Peomovdevt Mmoo deeued 1T Pt to PpLvy av
ATTTALYOTLOV  GOP TNE PEYLOTPATLOV 0P TNne awapd Tto Pe dexAoped o vuAlTy oV
™e POOLO TNOT TNE TOPTLES YOVOEVT TO MOWE TNELP OETTAEUEVT OLYPEEUEVT UOOE
av opdep 0P YOUPT TNPOVYN TNE UEPE PEYLOTPOTLOV O OUYN OYPEEUEVT OV O

42 Seytiov 38(2) mpowdes TNAT OV TEPCOV N0 PEPEPT TNE OLOMUTE UVOT OOTLOPY TNE
Aofovp XouUoolovep TNOT O XOmY O TNE VOTLYE MAOo Peev ogpmwed OV OAA OTNEP TOPTLEC TO
e dwomute. ZvPoeyxtiov (3) mpowdeo ot e Aafoup Xouuwoolwovep UUOT PEPeP ThE OLOTUTE
TO OV OPPLTPATOP TO PECOATE TNE dLOmUTE THPOLYN apfiTpatiov v axyopdovye witn IMapt X
o Xnomtep 8 o tme Aafoup Ayr.

3 Tpoyav, Qopkmhoye Aaw, 13™ Editiov at moye 314.

% Blaao w Amavacotov 1991 (1) ZA 723 (Q)

4% (at 725H-1) Thus the judgment was based on a waiver of rights and not on an

application of the 30 year prescription period in terms of the Act to an arbitration award.
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YOUTUTEP YOUPT OYOTEU, LT CLYPEED TO O UEYNOVLOU TNOAT WOUVAD PYTOoc QuUOLYLOA
oYpLTVY ovd OIPOWAA. ATTAPEVIAYP OACO TNHOT LT WOUAD P& dove mLTHOUT
npomep eEepytoe o e Aafovp Xovpt'o doypetiov. It xov tuo P& oawd ot
e Dipot Peomovdevt 0 vow artteumtivy TOo Oftowv  ogwmepak PLTEC OT TNE
YNEPPY, NN WOVAD Pe LVOOLP LV TNE TPOTEP OCLOULVLOTPOTLOV O QUOTLYE.

31. Tne Ammhyovt yovyxeded (aAPert ity wuyn MEOLTATIOV) TNOT TNE  eQdeyTED
peylwotpatiov, oo uade ov 25 Savvapy 2019, wopwvyed ov Aptixie 12(1D(a) o
™e XovoTitutiov oniyn O VOT TAoOo “YOVOTITUTLOVOA Uvotep’ avd pevdeped Tne
PEYLOTPOTLOV TNEPEOP VUAL avd wold wnuyn co Pexaue AoPie to Pe oet aowde. It
WOC OV TNOT POOL0 TNAT TNE ATTAYOVTO YOUVTEP- OImALXOTIOV (Lhed ov 4
Ampih 2019 doured. Tne Ammiuyovt THUo vVOow ¢(LAEd TNLO OTTITALYATLOV OO0 OO0 TO
alhow dop @udLylal dioypetiov, avd Yet otthh e Pipot Peomovdevt ommooeo
OOUE, ONLYN WAC TG OVAY PBAOLo Gop VOT maviivy To oaxxent the Aafovp Xouvpt
opdep OPTEP PEYLOTPATLOV TNEPEOD.

32. Iv e wnottep o Tnouao lyvatwo Peppepa wo Asov Padeuepep, 1t wao neid
™ot ™E ‘ove avd ¢op aAX’ pLvAe @NYN TPONPLTO GUPTNEP TPOYEEDLVYT TO OfTouy
pexowepy o TNe wovey], avd onovAd Pap ‘doufhe Altryatiov’ oxxooloved Py av
wirtioh uoOyuevT ov Aottty ovAyp, onovAd Pe pegeyted. Tne Xovpt meAd thort:
Tdp dvptmep mpoyeedivyos ape wvotituted Py mAavtippo v due xoupoe TO ESOT
TOPUEVT  ppou  OePevOOVT TUPOUVAVT TO QUIYUEVT LV TNE TPECEVT YOOE, OUYN
duptnep aytov il Pe veyeooopy P Peacov oh TNE QGoYT TNOAT TNE TPEOCEVT
QYTLOV LO OVAY YXOVYEPVED LTN TNE LOOVE O ALOPLALTY, avd Tne PUPTNEP CYTLOV
WA XOWEP EAEUEVTO O TNE TACLVTLOP'C YAOLW VOT YOVTOOOEd LV TNE YUPPEVT
AYTLOV.Y

33. Iv tne mpeoevt yOoVieETr, TNE OVAY LOOVE (POP YOVOLIEPUTLOV TNAT TNE YOUPT Nad
0exL0ed VIOV, WOC TNE PaYT TNOT TNE CwopPd wac uode av opdep o te Aafoup
Xoupt PP Tne UEPE PEYLOTPATLOV TNEPEOP OV EQPUOTLYE OV OO0 OUYN LT WAC VOT
addpopded @udL Lol oyxpuTvy. DupTnEP TPOYEEOLVYO TO EVPOPYE TNE TOYPUEVTO
™Mot ope Ove TO TNE ATTALYXOVTIO OpE TEPULOOLPAE OV TnE POOLC TNOT TNE LVITLOA
TPOYEEOLVY OO OVAYP YOVYEPVED MLTN TNE LOCVE O MMETNEP TNE EPUOTLYE OYPOTEU
XOUAMd mowe oawapdo uode evhopyeoapPre opdepoc o yovpt P TNE  uepe
peylotpotiov  tnepeod. Nowmepe v tne  ammhryotov  ¢uhed Py e Dpot
Peomovdevt ov 28 defpuapy 2019 Sd 1T pevtiov TmE LOOVE O TPECYPLTTLOV.
Beyavoe ocaue Lo owumhyp vot Aoyuyoh.

34. It wouvAhd vot nowe uade QuUALYLOA Oevoe TO outmedh tTne QuUdyuevt op tme Aafouvp
Xoupt a0 QUOLXLOA PECCOVLVY OyTtated Ot TNE Zumpeue XOoupt WOUAD Mowe
XOUE TO TNE oaue xovyhvowov ao 0 Yvotixe Ietep. Tne yovpt’c dexLoov Od voT
nowe e edphpext op dLomooLVy 0op O KEP LOOVE PELVY TNE TOYPUEVT O MOLOLVY
alhowavyeos Gpop e adpexted ewthoypees ppou 1 Sviyp 2016 to 30 Suve 2017. Iv
™e uattep op Xame towv Muviyuwtomty ovd Avomnmep w AAMovC Ivouvpovye Xo
Ad®  tne ZXA nedd ot tne votuxe od uotov v Xaday ‘woo o TPOYECO

% Thouao Iyvativo deppepa wo Acov Padesuepep Xooe No 1256/2015, wv e Huyn Xovpt of
Sovtn A¢puya (Eaotepv Xame Aoxah Awwioiov, [opt EZapfetn).

Y At 332 L

8B Xame towv Muviamahry avd Avotnep w Aldave Ivovpavye Xo Atd 1990 (1) A 311 ¢
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ONEPEPY TPOYEEOLVYT WEPE LVOTITUTES OO O OTET LV TNE EVPOPYEUEVT O o YACLU
dop monpuevt op o dePT, CO TNAT TPECYKPUTTIOV OO LVTEPPUITED LV TEPUC O O
15(1) o e Ayxt. Tne xoupt OeOAT OmEYPLYOAAP LT THE OPYVUEVT TNOT
TPEOYPLTTIOV Nad VOT Peev  tvteppumted avd ot e yAouuw mMod Tnepedope
npeoypLped Pexovoe op Tme wopdvy o o 15(2), ov e Paclc THOT TNE
OTTALYOVT MO VOT TLUEOUOA] TPOCEYVTES LTO YAalw TOo dvald @udyuevt. It woo
apyved v e uattep op Tnouoo lyvatwo Peppelpo uottep, TMOT TnE YAolpw Mod
npeoyPLPed tpee Yeapo adtep Tne Qudyuevt op Exynwoptluav . Tnot apyvuevt
Wao VVEOLLTOYOAY pPepeyTed, WLTN O PEPePEVYXE TO TNE uottep op Titvo®, ov e
Baolo ™ot ogytov 15(2) xOVIaLYG VO TWUE AWT WUTNY WL o YAoLu uvot Be
TPOOEYVTED WLTN OLYXEO0O.” Qe OpPE LV CyPEEUEVT.

35. Aeyoh mpaytitiovepo mowe o duty To OUAY Yovolwdep udyuevto mMavded dowv
EWEV LY TNEY WEPE VVOUYYXECOPUA, Op VOT v TNeEP Powovp avd TO adWLOE TNELP
xMevTo ov e Peot oo dopwoapd. To owumhyp ommeoh o QUIYUEVT, PEXOVOE LTO
e VEET OTem v TEPUO 0P Ttne PLpot Peomovievt’c LVIEPTPETATIOV 0O OEYTLOV
15(2) o¢ e Ipeoypurtiov AT, 1O OT TLMEC VOT TNE PEOT 0dWLYXE TO TVPOVE GOP
VVOUYYXEOOPUA TOPTLEC EOTEYLOAAP VOT TOPTLEC MNO OPE ONOPT AT PLVOVYXES VO
ono ape v dpe veed dop Tne wovieo tmat ape dve avd owed To LT, AKEe TnOT Py

e Dipot Peomovdevt to e Ammiuyovt. It xav swev Pe ood To P TOVTAUOUVT

36. It 10 ovPurtted TNOT EETLVYTIIWE TPEOYPLTTLOV ALUWTO TNE TLUE LTV LY
TPOYEEOLVYO HWUOT Pe LVvOTLTUTED, PUT OVYE LVOTLTUTED LTC YOVILVUOVYE LO YOWEPVED

PW e pvieoc op youpt avd cuPfoeBueVT aXTLOVO O TNE TOPTY OEEKLVY PEALED.

XovyAuolov avd avaipolo

37. Baoed ov tne adopecald ove YOUTOPOTITmE CUTNOPLTLES LT LO OUPULTTEd TNOT TnE
AmtmAyovt ape evtitAed Tto av opdep OexAapLvy TNOT TNE CPPLIPOTIOV AYPEEUEVT
peayned Petweev e moptiec ov 19 OytoPep 2016, OO votr pehate TO AV
evpopyeuevt o oo deft ao o evmuoloved v tne Ilpeoyputtiov Ayt, vt To TNe
LVIEPTPETATLIOV 0 TNE Movowvy arhowavye oypeeuevt (doted 22 Moy 2016). Iv
TEPUO O TNOT CYPEEUEVT TNE LUTAEUEVTOTIOV 0P ovy uovel (deft) wouvhd ovAy

ayyxpve opouw 1 Amplh 2017, avd TexMviXoAlyp, mpeoyputtov, Lp ¢ouvvd To e

38. Tne mOPTLEC TNEV €VIEPED LVTO VEYOTLOTLOVO v peoyned o Puvorvy avd Acawmdul
oettheuevt aypeeuevt ov 19 Oyxtofep 2016.°" Tne oadpdexted ueuPepo ope eviitAed
TO evpopye TnE aypeeuevt oo peayned avd tne dpot Peomovdevt 1o to Pe MeAd
AXXOUVVTAPAE POP LTO YOUULTUEVT WOdE TOWOPOT TNE adPPeyTed EUTAOYEED.

Ad alh Ypouvdo 0O TNE OTTALYATLOV

at 334-T'-9

Y Tirwo @ Yviov & QA Ivovpavye Xo Atd 1980 (2) ZA 701 ot 704 A-E.

N Xaday avd IHetep Toylop & Acooyiareoc w Beild Eorareo (Tty) Atd 2014 (SA) 312
GEXA), mopa 21.

1 Peyopd 45 map 16; Pexopd 25-26.
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40.

41.

26

It 1o peomeyTdpuAAp oLPULTTED TNOT TNE TOLVT 0P ACW® POLOED LO OV APTEPTNOUYNT
op Dipot Peomovdevt avd o PoAd attewntt TO eOoyamE LTO  OPALydTLOV  OvO
voefTedveco TO TNE ATTTALYOVT.

Ao Muynitynted v tne mAeadvyo oApeadyP PLAed mepeELy, tTne ATTALYOVT OULPULTO
™TNOT O L0 O TOWVT PaLoed 1o Ppuotpate t™e ATTALYovt avd Lo o dehoLvy
TOYTLY, WV QUAPLAALYY 1TO OPALYdTIOVO TOWOPOOo TNne odpeyted ueuPepoc avd Lt
anmEAPo, ULVVILA vowm, Tnot e Ppot Peomovdevt peuowvo  ouyyxeoOoPUA it
OeAOPLVY TNE LUTAEUEVTOTLOV O TYE MNOULVOLVY OAAOWOVYE Oypeeuevt owvye 1
Anpih 2017. Tne OLpoT PECTOVIEVT YOVTLVUES TO OXT LV O WEENTLOVO UAVVEQP VO
ARTAMYOVT CUPUTO TNOT LT YOVOUYT WOPPAVIC O XO0O0T OPdEP OO0 YOVIEUTAOTED
v tepuc op oeytov 118 odp te Aafouvp Axrt.

Ov e Paolc op tne afowe, we CUPULT TNOT TNE TOLVT LV ALULVE O TPECYPLITTLOV
Pe duouwcoed wutn xooto.’

Replying argument

[22] The written reply ran as follows:

‘The applicant attempts to escape the obvious and glaring fact that its

relief / claim is for payment of money and interest thereon, and that such claim

therefore is for a debt. The first respondent’s notice of motion prays for an

order:

B to enforce the arbitration agreement reached between the
parties on the 19th of October 2016 and in particular, that the first
respondent is directed to pay the housing allowance to all affected

employees with effect from 1 June 2016 to 30 June 2017.

3. Interest at the rate of 20% per annum on the amount due and payable

..... ". (emphasis added)
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The period of prescription for debts of this nature is 3 years in terms of the Act,
whereafter the debt is extinguished.>?

It is also plain from paragraph 1 of the notice of motion that such money debt
arises from an alleged agreement entered into on 19 October 2016. Although
the first respondent attempted to make the purported settlement agreement of
19 October 2016 an order of the Labour Court in terms of section 87(1)(b)(i) of
the Labour Act, 2007, on 4 November 2019 this court declared such an attempt
null and void and set the registration aside accordingly.

The first respondent’s reliance on the Myathaza matter 33 is misconstrued and
irrelevant for purposes of this matter. In that matter four judges of the
Constitutional Court found that the reinstatement award does not constitute a
‘debt’ for the purposes of the Act. We point out that the first respondent’s claim
is not to enforce an award, for reinstatement into a former position of the
employ, but to enforce a purported settlement agreement by claiming monies
allegedly owing under such agreement.

The Act does not provide any mechanism whereby the Labour Court can enforce
an arbitration award otherwise than by compliance with section 87(b). This has
not occurred. We, in any event, point out that the relief the applicant seeks is
enforcement of an arbitration agreement, and not an arbitration award. The first
respondent contends that the so-called arbitration agreement was in any event
novated, alternatively overtaken by the events as set out in paragraph 20 of the
answering affidavit. *

There is no substance in the applicant’s contention that its cause of action only
arose on 3 November 2017. Evidently on such date the first respondent, once
again, contested any agreement to backdate payment of housing allowance.
That was made plain in its letter. >> Ten denials of a debt, on ten different dates,
does not cause the debt to become a new debt - ten times over - with respect.
The first respondent has never conceded any indebtedness to the applicant,
whether by filing its application under case HC-MD-LAB-MOT-GEN-2019/00056 on
28 February 2019 or otherwise. Any allegation by the applicant that such a
concession is common cause is simply not borne out by the papers in the
aforementioned matter, wherein the first respondent also contended that the so-

called settlement agreement / award was null and void for various reasons. °°

52 Zeytiovo 10(1) ovd 11() op e Ayt

B Myamota w Yonavveofupy Metpomolrav Buvo Sepwiyeo (COX) At v/a Metpofvo avd
Otnepo 2018 (1) 2A 38 (XXD.

> Peyopd 46-47.

55 Peyopd 69-71 avd maptiyvhapiy ot 71.

% FTee dop wotavye map 21 op e Pouvvdivy adddomit avd mop 16 o Tne pemAyuvy
APPLOOTLT LV TNOT OTITALYOTLOV. 2ge 0ACO Top 18 0d Tne avowepLvy oPPLOATLT LV TNE YUPPEVT

OLTTTTALY OLTLOV, ot Peyopd
45-46.
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The applicant’s reliance on so-called internal or domestic remedies in its attempt
to avoid prescription is misconstrued. It does not state what remedies these
were, nor how the obligation to exhaust such remedies arose - whether by

legislation or otherwise. >’

Disposal

[23] Before determining the central issue of prescription - and on a
consideration of the arguments - | believe that it will be apposite to first
lay to rest a number of clear misconceptions - as apparent from the
submissions made in the heads of argument filed of record on behalf of
the MUN. They are the following:

o) ™e OVPUWOOLOV TNOT TNE QATAYQVT'O YAAlu LO TNE EVPOPXEUEVT O TNE
OETTAEUEVT OLYPEEUEVT XYOVXAVOED Petweev tne maptied ov 19 Oxtofep
2016 tat waoc uade a Lvowvy awapd v TeEpuo op tne Aafovp Ayt
L0 LVYOPPEYXT MMEV LT LO YOUUOV YOUOE TNOT  TNE OO0 OETTAEUEVT
QYPEEUEVT OO VEWEP Wade o PLvdvy awapd v tepuc op te Aafoup
AT 00 TNE OTTEUTTED PEYLOTPATIOV LV TEPUO Op tme Aafouvp Axt avd
ovfoefuevt atTeEUTT OT eVHOPYEUEVT — PP oy oPp o YOoUvVTEPYAOLU —
evded v SLOULOOOA;

B) e ouvpuloolov TNOT © ...TNE QATALYAVT'T OVAY PEUEOY TO EVYOPXE TNE
awopd”® 1o PP TNE PEYLOTPATIOV THEPEOP Vv TEPUT 0¢ oextiov 87(1(B)
o9 e AaPfovp Axt, aAtepvaTiwely ov anmiiyoatiov To XOUPT LV TEPUT
0p TNE APOPETAL OEXTIOV ...°, LG LVYOPPEYT WNEV TNE OTTALYOVTO YAOLU
LV TNE YVPPEVT CITALYOTIOV Lo eETPECOM) PaOed OV TNE EVPOPYEUEVT O
TNE TEPUO O TNE OETTAEUEVT aypeeuevt xovyAvded ov 19 OyxtoPep 2016
v tepuo op oegytov 117(1D(@) op e Aafovp AT 00 OTTOOEd TO TNE
peywotpatiov op t™e awapd v tepuc o ogytov 87(DPEXW) avd e
XOVOEOUEVT eVPOoPyEUEVT TNEPEOP;®

4

%) TNE CUPUOCLOV TNOT . TNE ammALYaTIOV, NN Nad Leev fpouvynt Py
NAMAEB vvoep yaoe HX-MA-AAB-MOT-I'EN-2019/00056 ov tne paoito
™mat MYN'O peylotpatiov op the awopd wac VUAAL avd woid avd that

57 Knopioef w Mviotoy o¢ Sagety avd Seyvorry avd Ornepo 2018 (4) NP 1180.

8 Xoumape TNne POPUVACTLOV O TNe LOOVLE Gop detepulvaTiov oo uade v mopo 2.1 o ne
ATALYOUVT'O MeAdT O OPYVUEVT

% It wOoOo OYPEEd TNOT TNE OETTAEUEVT OLYPEEUEVT WOUAS YOVOTITUTE OV 0wopPd Tnot XouvAd Pe
peyLoteEPEd

80 Xoumape ™e popuvroTiov 0p TE LooLE Gop detepuvaTiov a0 uade v mapo 2.2 op TNE
ATTALYOVT'O MEAdO O OPYUUEVT LTY TNE TPOWYEPO YOVICLVED LV TNE VOTLXE O UOTLOV, (OP
LVOTOVYE — OEE QAACO TNE YXOVIPOPY OUVBULOCLOVO UWAdE LV TTOPC 6 0P Tne OXTALYOVT'C MEAdO
od apyvuevt
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TNE AWAPO WO OCUTEPOAVVUATED, WNLYY CAATEOVATITE XOAVOE WAT VOT
TEPOLOTES  ITN...,, LO LVYOPPEXT MEV LT [exousc yAeap oOpow TNe
TATEPT VO MEAdO O OPYUVUEVT (LAED LV TNAT YOOE TNAT TNLO YOVOE
oo Vot ofavdoved — avd — omepe 1T ONOVAD Puptnep mowe Peyxous
YAEQP GPOU TNE QUOYUEVT OeAMTWEPED LV TNOAT YAOE TNAT TNE POOLO OV
onn  T™E  yooe oo detepurved OO vo  Aovyep peBuipe e

OETEPULVOTLOV O TNE LOOVE O OUTEPAVVVLOTLOV;E

) e ovpwoowov tnat ‘.. NAMAEB yxovyxeded 1to voefredveoo to MYN

2

avo 1TO UEUPEPO ... , 1O YAEAPAY LVYOPPEXT MNEV TNLO WOO VEWEP 00;5

€) TNe OUVPULOCLOV TNOT © ... TNE AATALYAVT NAO VOT PECOAWES ... OAA
LVTEQVOA PEUESLET ...” , WAO OCEEULVYAY POOEAECO, MNEV TNE OAAEYOTLOV
WOO0 OWEETLVYAP UAOE OLTNOVT TOPTUYVAUPLTY OVO LV PECTEXT O wNLYM
T OO0 YOPPEXTAYP TOLVIEY OUT TNOT LT WAC VOT OREYLPLEd wNAT
LVTEPVOA PeUEdLET TNEOCE MEPE, OP MNOW TNE OPALYATIOV TO €ENOVOT OUYM
PEUEOLED OLPOOCE LE. WNETNEP P AEYLOAATIOV OpP OTNEPWLOE;

®) Tne ovpwoowov ot ‘... ov 4 NoweuPep 2019 te Xovpt UEPEAY ...

DUAES’ v pamouvp o¢p tne oot ammiiyavt ...° — (wnev Tepe wao ovAp
ove oammhyavt v yooe HX-MA-AAB-MOT-TEN-2019/00056) — ¢ ... avo

OLOULOTED TNE XYOUVTEP-YAaw o¢ Tne onmmAtyovrt ..., ® - onev tneoe
OVBULOCLOVO MEPE LVAYXLPOTE VO AACO PAATOVIAY MPOVY MNEV LT WAC
vV dOoXT TNE  PLPOT  PEOTOVIEVT'C  YOUVTEP-OUTITALYOTIOV TNOT  WOOO
OLOWLOOED LV TNOT YOOE, TNE CITALYOVT TEPELV.

y) ohco MYN’G youvoeAd® ovfuwooclov ot ovhyp o pvAtvy’ woo
deMweped ov 4 NoweuPep 2021 w0 TOATEVIAY LVYOPPEYT OO TNE YOVPT
deMweped o AN peaocoved e&-teumope pudyuevt ov 4 Noweupep 2019 -
o QUOYUEVT ™ot wao Oellweped v Oomev XOoupTt — ovd LVYLOEVTOAANY —
ahoo v e mpeoevye o MYN’c Aeyah mpoaytitiovep’c AvyviAa Xo Ivy.®
[umoptaviAyp aroco — avd Wy MYNO Aeyolh TPOYTLITIOVEP MOVAD mMowme
uade avy VOTES 0P TNE QUOYUEVT OVO TNE PEACOVO OO0 YLwev ov 4
Noweufep 2019 — op wOLVAd Mowe OPfTaLVEd O XOmMp OP TNE TPAVOYPUTT
op TNe pPeYopd - TNUO ONOUVAD mMowme OvPPLyed Gop OV VITLAA v
LUUENLOTE YOVOLIEPOTLOV O TNe OeAlwePed PEQLOOVO POP TUPTOOEC O
VOTLVY OV Ootmeah avd ahoco ¢op pevdepvy avy odwixe TO TNE YALEVT,
oN” yPouvdo avd votuxe, b pebuped avd aloo avy adwiye pevoeped,
xOUNd chlwopo mowe Peev  auevded/ynavyed ovpoebuvevtiyp ovye Tne
YOUPT'C WPLTTEV PEQLOOVO mmepe peheaoed ov 16 Mapymn 2020. dayt od
TNE UOTTEP PEUCLLVO TNOT TNE OLOWOOCOA O TNE YOUVIEP-OUTITALYCLTLOV

61 Xoumape Naudef Awauovd Xopmopariov (Tty) Ayuted w Miwvewopkepo Yviov op NouiBio
(HX-MA-AAB-MOT-I'EN-2019/00056) [2019] NAAXMA 37 (04 Noweupep 2019) ot [18]

62 THo anmeapo PPou O CLUTTAE PEASLYY O TNE PEAETOVT TOTEPT

83 Xouwrmope ommiiyovt’c neado odp apyvuevt mapo 15.1.4

64 Tnot ™o wao co WA Be Popve ouT P TNe PEXOPd AV avy TPOVOYPLITTLOV TNEPEOD
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WOO VOT OTTEAAED AYOULVOT. AV pellavye OV Tne peAeace date’ op tne
PUOYUEVT LO UAVLPEOTAY WLOYOVYELTED;

M) ™ot ™E OCUBWOCLOV TOT- ... LUUEOLATEAY VIOV PEXELTT O THE

>

puoyuevt t™me MYN @¢ihed tne xvppevt ommAiyoTtiov ... — O
deuovotpafAyp dohoe LV WEW OP ONAT NOO OAPeadP [PEEV OET OUT LV
Topo y) ofowe avd NEPE TNE YVPPEVT OUTITALYOTIOV MOOC OYTUOAAY
Aovvymed nwovy novino Aotep — voueAyp ovAy ov 29 ZemreuPep 2020.%

L TNOT TNE OCUPULOCLOV TNAT ‘... TNE XOUPT UVOT e UVOPUA 09 TNE Paxt
mar e 4 Aapih 2019 ormliyatiov OpYePT LV ECOEVXE YPOU TNHE
TPECEVT anmALyatiov, v tnat v e 4 Ampid 2019 ammiiyotiov, tne
Ammiyyavt covynt ¢op the Xovpt to Opext thE PLpotr Peomovoevt To
may e Hovowwy Allowavye oo wao Qypeed TO LV TNE NOVOLVY
arrowavye aypeeusvt dated 22 Ampid 2016%, wnepeac v TNE MPECEVT

ATXTALYQTIOV, TNE OQATALYXQAVT OEEKO TO EVYPOPXE TNE  APPLTPATIOV
%7

aypeeuevt peaxned ov 19 OxtoPfep 2016 ...”" - 1O OAOO LVOYYXVLPOTE
MNEV OV O PEAOLVY O TNE YOUVIEP-OUTTALYATIOV (LAEd v yaoe HX-MA-
AAB-MOT-TEN-2019/00056 (Tt pexouec YAeop TNOT TNE OCETTAEUEVT

[24] Also the submissions made by counsel for MUN on most of the relied
upon case law was not very helpful and did not really advance MUN’s case
as many of the cited cases where actually irrelevant for purposes of the
resolution of this matter. For example:

a) It Pexouec yheop ot e yrted yooe Myarnaloa w Inf Metpo Buvo
epmiyeo COX) A6 /o0 MetpoPfuvo 2018 (1) ZA 38 (XX) ((2017) 38 IAS
527; 2017 (4) BXAP 473; [2016] ZAXX 49) nod to Pe Sotivyuioned ov
™me daxto avd ov e Paocwo op e ammAuyofPie  LVOIEPAPLVY
AEYLOAOTIOV 00 TNE OEYLOLOV MO0 €00EVILOANY)Y Paoed ov Tne Zoutn
Adpuyav  Aafouvp OlomeEVOATIOV OV OO  GAXTUOAAp OACO VOT 0
OTTALYOTIOV 0P O COOLOTAVYXE OO0 TN Yooe pehoted To  Mp
Mypotnalodo PELVOTATEUEVT OWOPd MNLYXN — CXYXOPOLVY TO TNE UAQOPLTY
QPUOYUEVT - YOUAD VvOT mpeoypPpe Pexovoe 1T wac MeAd TNAT Ovyn
amapd OonovAd vot P& peyoapded oo yovoTitutivy o 30ePfTtd Gpop TnE
muprooec op tne Ilpeoypurtiov Axt.® Tnuo, wiep o, ®OC OO
Pexovoe e YOUPTO MOd PeoTPLYTEd TNE ueavivy o te wopd ‘0eft’ To

8 Xourmope ovpuloolov wode v omALXavTt'c Neado od apyvuevt ot mopo 18.4

% TMoye 5 op peyxopd, mopoyposmn 5 Tnepeod

57 Ao ouputted v

8 Xoumape mopoyporno 13 to 15 od tne ¢ouvdivy oadpdawmit Pphed v ovmmopt o TE
xovvtep-ammAityotiov Y Mp Enowuvko A Mot

8 Xoumape d¢op wotavyxe Myomabo w 9Inf Mewpo Bvo Sepwmiyeo (COX) AT /o
Metpofuvo€ort [59]
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3av ofAtyaTiov to o) uovey op deAlweP YOOdT Op PEVOEP OEPWLYEODD,
oNLYN v 0pOEP O PELVOTUTEUEVT MOO VOT LV TNE OTPLXT Oevoe. Tne
TUPTOPTED  PEAMAVYE OV TNLO  CUTNOPLTY, OAC THUO  OEEULVYAY
utoyovyeltwed aoc wao mowvted ovt Py NAMAEBc youvvoesh oo MYN’o
TPECEVT YAOLUL LO OVE GOP TNE TOYPUEVT O UOVEY VO Lo VOT OVE GopP
PELVOTOTEUEVT;

op

B) It w0 vot vvdepotood Mmow e Tne Natovad Awoofiiity Xouvvyxid o¢
Nowpro @ Inqikorarype (HX-MA-AAB-ATIIT-AAA-2020/00047)  [2021]
NAAXMA 30 (16 9%vve 2021) ovd Natoval Hovowy Evtepmpioe @
Hwoa-Mpalipa NAZX (ZA 42-2012) 4 Yviy 2014 yooeo - peAoTtivy TO
™me eENaVOoTIOV 0P LVTEPVOA PEUEdLEC - YOV P& 0P OTITALYATIOV Op
adwavyec e MYN’G x0o0e v YLPYVUOTAVYES WNEPE LT WAO VOT EWEV
omeXLPLed oMAT LVvTEPVOA PEUEOLEC TNEOE WEPE, OP MOW TNE OPALYOTLOV
To €Enauot ovyn Peuedlec OPOCE LV TNO  XOOE L. omeTnep
AEYLOAOTLOV Op OTNEPWLOE;

op

x) How xouvAhd tne pehed vmov Oexiowovo v Bpoumtov Xovpt Body
Xopmopare XX 119/2006 wo Xnpiotwva Puvvoiowo Knvualo, Makate w
codayou Atd 2016 (4) ZA 121 (XX) op swev O¢p-Bear Hoiiday XAvf
avd Avotnep w avfovave HoAday Zma EZnapefloxk  ATO  avd
Otnepo€2017 (5) ZA 9 (XX) P& op vy OOCLOTAVYXE LV TNE
KLPYVUOTOVYEC O TNE TPECEVT woTtep - wnepe e MYN yAoun Lo vo
AOVYep OVE GOP TNE PEYLOTPATIOV 0P TNE ‘awapd — avd - ™Mo YAeapAy
XOVVoT P& o yAolw, OKLVY TO o YAOLU GOP PEYTLPLYOTIOV, OO WOO
xopeheooMp ovPultted, PuUT wNEPE TNE TPEOCEVT YAOLUW LO YAEOPA] OVe
dOp TNE TOYPUEVT 0P MOVOLVY OAAOMOVYED WLTY LVTEPEOT,

op

0) How te yoaoe op Tnouao Iyvativo Peppeipa wo Acov Padesueypep”™ -
ONLYY CEEULVYAP MEAD TNOT P O YXOOE YOVYEPVO- VO OVAY OETEPULVED
™me woove o ALOBLATY PUPTNEP TPOYEEOLVYT uop yovoebueviiadAlyp e
LVOTLTUTED TO EEOYT TOPUEVT OVYE TNE COTEYT O Aoty Mmoo Peev
Oetepuved”? - yov Pe 0o OITTALYOTIOV ONEPE TNE YVPPEVT YAOLW LO
OLUWTAY OveE GOP TNE TOPUEVT 0P MNOVOLVY CANOWMOVYES OV LVIEPECT OV
oNEPE YAECPAY VO PUPTNEP EVPOPYEUEVT TPOYEEOLVYO OPE YOVTEUTAOATED

70 Pehotivy TOo O yhoww W TEpUo of ogytiov 252 (e ‘ommpeooiov ogxtov) of tne 1973
Xouwravieo Axt

1 Tnouao Iyvarivo Peppeipa wo Asov Padeueypep Xooe No 1256/2015, wv tne Hiyn Xovpt od
Sovtn A¢puyo (Eaotepv Xame Aoyxoh Avwmiowov, IMopt EMCapetn).

72 Xoumope Tnouco Iyvativo ®eppsipa wo Asov Padeueyep ot 332 1
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op peBuped, (Cawme Pop O TOCOLPAE OTITEAN), OVYXE O OETEPULVOTLOV MO0
Peev nade.

[25] Finally it should be said that it was extremely disappointing to note
that Ms Angula with Ms Kandjella, with reference to Kehrmann v Gradtke (I
25/2016) [2018] NAHCMD 141 (01 February 2018) - a decision of this
court - nevertheless brazenly certified that ‘... after (a) diligent search,

they were not able to find any Namibian authority on the proposition of

law under consideration ...” - when the Namibian authority of Kehrmann v

Gradtke clearly dealt with the central legal considerations regarding
prescription also underlying this case.

Does the Prescription Act apply to labour claims sounding in money

[26] Here it would have been noted that MUN’s counsel have formulated
their defence to the prescription point with reference to the question
whether ‘prescription applies to an arbitration award’.

[27] | believe however that this formulation is inaccurate. | say so for the

following reasons:

a) It wouvhd mowe euepyed P vow Tnat votr oAl apfrtpoatiov  awapdo
PEOVAT Vv 0wapO0 TNAT COUVY LV UOVEY VO TNOT TNLO OLOTLVYTLOV Uop
Nnowe TO P& KETT v wWvd OAOO OLTY) PePepeEVYE TO TNE pedpepped TO
Myamala w 9nf Metpo Bvo Zepwiyeo (COX) At /o0 Metpofvo
0EXLOLOV, O JEPOVACLTWE OUTNOPLTY LV TNO  QUPLOOLYTIOV OT TNLO
otaye;’?

) It 1o ahoO YAEOpP TNAT VO OYTLUOA OQWOPO AT UAOE LV TNLO LVOTOVYE
OATNOVYY TNE VVOIEPAPLVY OETTAEUEVT CLYPEEUEVT WOC MeAdEd DeTtAeuevr
Aypeeuevt/Awapd’y*

) Tne peled VIOV AYPEEUEVT OAOO PEYVAATEC MNOW 1T L0 TO PEYOUE OV
opdep op m™e AaPouvp Xouvpt. Tne oTteunt To MOwWE TNE ‘OETTAEUEVT
aypeeuevt/awapd peywoteped ac av opdep op e Aafouvp Xovpt v

73 Xoumope dpop wotavye Myornabo w Inp Metpo Buvo Zepwixeo (COX) AT t/a
Metpopvo€or [59]

74 dovvdivy addpdamit mapa 10 0o pead witn ovveEupe ‘D tnepeto — XOUTOPE CACO TNE
oyneue ypeoted Py oextov 86 op tme Aafouvp Ayt 2007 mnuyxn wop PECUVAT LV TNE TYTEC O
‘amapd — xpyxvuoypPed v ogytiov 86(15) avd (16)



tepuo op oeytov 87(D(P)W) nowewep douhed;”

0 It o yheop TNOT TNE OTTALYOVT VOO OLUWTAYP PEMEC OV- OVO WLOMNEC TO
EVOOPYE TNE TEPUO OP TNE OETTAEUEVT CLYPEEUEVT;®

e) Pop TNO TUPTOOE EETPECC PeALOVYE LO VoW mAayxed ov oeytov 117(1)
@) op ™e AaPouvp Ayt 2007, wnuxn OeXTIOV eumowePo e Aafoup
XovpT TO ‘Yoavt av 0pdep TO EVYOPXE AV APPLTPATIOV QYPEEUEVT .

[28] It becomes clear from all this that the applicant’s cause of action is

actually based in contract - pure and simple - and not on any award.

[29] If - considered from this angle - it seemingly becomes irrelevant how
the relied upon agreement came about, ie. whether the dispute which led
to the conclusion of the agreement was labour- related and was initially
pursued in terms of the applicable labour legislation or had any other
commercial cause and was pursued in terms of the applicable commercial
law. Fact of the matter is that a seemingly valid agreement was concluded
and that valid agreements - generally - can become enforceable and that
the courts - inclusive of the Labour Court - are empowered to enforce

them, if appropriate. Such claims are also generally liable to prescription.

[30] Can it then be said - that in such circumstances - particularly if the
claim pursued also sounds in money, and quite apparently constitutes a

‘debt’’®, ie. when it is a claim through which the MUN seeks that NAMDEB

75 Noude Avauovs Xopmopatiov (Try) Ayuted w Mivewopkepo Yviov op Nauwfro (HX-MA-
AAB-MOT-TEN-2019/00056) [2019] NAAXMA 37 (04 Noweufep 2019).

76 see TIpopep 1 op tne Notixe op Motwov oo pead wutm mapaypomno 27 to 30 o tne
douvdivy adpdamit — oge oo mopa 11 w onuyn T W eEnpecory otated : Thne anmAiiyovt

EKO QOp OY_OpPOEp TO EVPOPXE THAT QYPEEUEVT'
WZSE ga%ot 27 &p Qns ¢0qu/60&/(y (XZI)(‘)LB(X%/I/L)‘C. H

78 Xoumape $op wotavye mow Tne uwvoptty mep Ppoveuov $ Madhavya 9, MPna A3 avd

MnAiaviho & xovyvppwy) v Myatnaloa oavolpoed tne ueavivyo ot nod Peev aooryved Tto
™me wopd BePT. v WOPLOvo Aeadvy Zoutr Adpuyov avtnoptties ot [79] to [80] omuym t 8ud
oo porowo: [79] Av vvpoup Swoutcoak yhoupw vvoep e APA OgeKO TO EVOOPYE TNPEE
ToooLPAe KWOO 0 Aeyah OBALYOTLOV OyOLVOT OV EWTAOWEP: PELVOTOTEUEVT, PE-EUTAOYPUEVT OVO
xoumevootiov. Eoayn ove op tnew evgowvo te gwrhoypep to do couetnvy mooltiwe. Iv tne
XAOE O PELVOTATEUEVT, OO0 WAO YAoLued avd opdeped MEPE, LT UEAVO TNE PECUOYLTOTIOV O TNE
EUTAOYPUEVT OLYPEEUEVT WLTY] OAA TNE OTTEVOOVT PEYLTPOXAA PLynto avo ofAtyotiovo. 56 Tne
euTAOPEP UVOT TPOWLIE EUTAOYPUEVT v o peuvvepatiov. Botn ol ortnv tne ueavivy oo
o 309epftd vvdep e Ipeoyputtiov Ayxt, nowewep voppowMp vtepmpeted. (Ao mep NKOLBL\%E 9
v EOuity Awiomov ofowe v17 mopa 36.)

[80] TNo ammpooyn v vo ooy YXovtpaduyto that op te ucgoptty v Makare (Makate w
codayou ATF€E2016 (4 TA 121 (XX) (2016 (6) BXAP 709; [2016] ZAXX 13)) (Cee Makarte
afowe v12 mapoc 92 — 93) Iv that xooe e ¥OUPT O VOT TAKE LOOVE MLTY TNE LOEA THOT
mepe uop Pe defto Pepovd o xAouuw ¢op mopuevt. It ayyxemtred ot ommep TYmES 0
opAtyatiovo ponp yovotitute O0efto. Qnat LT PEpeXTEd OO TNE PPOAd YOVOTPUYTLOVI — LV
Agoon (18) — o e wopd 30eftd. (Asoor afowme v6. Iv Makxatre ofowe v12 mopa 84 tne
XOUPT XSEESURIRY DGR, OpPRbadi@te LB TNET w10 moowmwe op _ veyomwe,
xovotrtuteo o Ogft ao evwmioayed v ¢ 10(1). TMo v TUPV UEAVT TNAT GV YAOLW THOT
peduiped o maPTY TO 00 COUETNLVY 0P PEPPOLY Gpow OOLVY COUETNLVY, LPPECTEYTIWE O TNE




do something positive, ie. to pay housing allowances and interest - and -
where such claim is surely also a claim for something that is allegedly
owed in terms of the relied upon agreement - and in respect of which
NAMDEB is - allegedly - under an obligation to pay - that such a claim
cannot prescribe and should not be subject to the prescription regime? |
believe not.

[31] | take into account here further that save for using the ‘shotgun
approach’ by simply referring the court to persuasive authority from a
foreign jurisdiction, counsel for the applicant failed to meaningfully refine
their reliance on the Myathaza v Jhb Metro Bus Services (SOC) Ltd t/a
Metrobus decision in any way. For instance no comparative analysis was
conducted in regard to the Namibian Labour legislation and the South
African Labour regime for purposes of establishing whether or not the
majority- or minority decision in Myathaza should be considered
persuasive for purposes of adoption in our jurisdiction. No argument
addressed the issue whether or not the Namibian Labour Act 2007 is
inconsistent with the Prescription Act of 1969 or the Constitution and if so,
in what respects, if at all. No argument was addressed to the court on the
appropriate interpretation of the Prescription Act in order to give proper
constitutional effect to it and how, amongst other aspects, that act might
or might not affect the right of access to justice. No argument was made
on whether the two Acts were also capable of complementing each other
or could be interpreted in a way that would best protect the fundamental

VOTUPE O TNOT COUETNLYY, auouvvted to o Oeft tnort mpeoyxpped v tepuoc op o 10(1). Yvdep
TNLO LVIEPTIPETATLOV, oc xhoww pop av vtepdiyt mwovAd auouvvt to o deft.d  TTAawvAy ayyemtivy
a depuvitiov 0 e wopd v  Eoyou, (Elextouyry vamly Xouuwootov w SZTewapto avd
Adoydo op ZA (Hrz/)) ATo€1981 (3) A 340 (A) Eoyow. %adta $ ooud:

5Tne afoevye o avy eEmhavatiov ¢op co Ppoad a yovotpuytov op tne wopd Oeft
(v Agoal] 0 OlyvidLavt PexOUCE LT LG LVYOVOLOTEVT WITY] EQPALED OE(LOLOVG O TNE OCUE
xougr ™OT yowe ThE mopd o uope xpyvuoypped ueovivy. Iv Eoyou tne Ammelhote Almiolov
oo tnot e wopd deft v tne Ipeoypurtiov Ayt onovAd Pe yLumev Tne ueoavivy aoypLped to
(B AHY rne Znoptep OEPopd Auvytiovapy, voueiy:

Jouetnvy owed op due: couetnvy (Ao wovey, yoodo op OEPmLXE) WML OVE
TEPOOV LO‘ VVOEP OV OPALYATLOV TO TTONp Op PEVOEP TO CVOTNMEP.

2. A Mot op ofALyaTiov TO monp Op PEVOEP OCOUETNLVY; TNE YOVOLTLOV O
Pewvy oo ofAryated.

Eoyou wao yted avd doAowed v ovfoebuevt yooeo. It waoc aloo xLted oo
avtnoptty ¢op e mpomoottov v Agcolr NO. It 1o vvyAeop oNMETNEP TNE YXOVPT LV AgCOL
tvtevded to eEtevd tne ueavivy op tne wopd deft Pepovd Ttne ueavivy ywwev to 1t v Eoyou.>
(Moxkate opfowe v12 mopo 85.)

1] Ov e owrnopmp o¢p Eoyxou, omuyn woo ayyemnted v Makate, OfALyaTLIOVO TO
gELwvotate, Pe- sun Ay op ggopmsvoare v tepuo op o 193 op e APA oape esoayn ()
Pty oL . . . pevoep couetnvyd. (Tne New Enoptep OEPpopd Auvytovapy 3 ed (1993)
woh 1 at 604 (10 Buoted v Makare afowe v12.)
[82] Zepwixe O TPOYECC OETTLVY LV UOTIOV TNE OLOTUTE PECOAVTIOV TPOYECO vvdep XXMA
QVOTILYXES Vv TEPUO op t™e APA TMUo Ogpwec TO LVTEPPUTT TPEoyPLTTIOV VVOEP O 15 0 e
Ipeoypurtiov Ayr.



right of access to justice, whilst at the same time preserving the speedy
resolution of disputes under the Labour Act and the other underlying
legitimate considerations pertaining to the Prescription Act as expounded
in the various authorities referred to by counsel for NAMDEB, as quoted
above. Importantly it should also be mentioned in this regard that the
applicant’s pleaded case did in any event not address any of these
aspects. In such premises | believe it would be unwise ‘to sail into
uncharted waters’. | am thus not persuaded that the Prescription Act 1969
is not of application in this instance ie. in instances where the claim -
although labour related - sounds in money and clearly relates to the
enforcement of a debt. It follows that sections 11(d) of the Prescription
Act 1969 as read with section 12(1) find application.

When did MUN's cause of action arise/ when did the debt become due?

[32] In this regard the MUN advances the following dates:

o) e lov Ampih 2017, tme wumheuevtotiov date Gop TNE MNOVOLVY
alhowavye Paxk monp;

) e 3pd NoweuPep 2017, ac mPLOP TO TNOT OOTE TNE TAPTLEC MO
VOT peaymed XOVYXEVOLO OV e ‘Poxk map uotrep’;

¥) e 25t Savvopy 2019, wnev tme NAMAEB 00 vot youmAy outn
™e peywoteped Aapoup Xouvpt opdep;

) e 28m defpuapy 2019 wnev TE QTTALYOTIOV OO UAOE LV YOOE
Naudep Avauovd Xopmopatiov Ity) Awuted w Mivewopkepo Yviov
0¢ Nawpia (HX-MA-AAB-MOT-T'EN-2019/00056) [2019] NAAXMA 37
(04 Noweupep 2019);

e) e 4m Ampih 2019 omev e MYN ¢Lhed 1To YOUVTEP-QUTTALYOTIOV LV
yooe (HX-MA-AAB-MOT-I'EN-2019/00056) [2019] NAAXMA 37 (04
Noweupep 2019);

®) e 4m Noweufep 2019 omev e Xouvpt puvied v dowovp 0O
NAMAEB v yaoe (HX-MA-AAB-MOT-I'EN-2019/00056)  [2019]
NAAXMA 37 (04 Noweupep 2019);

y) e 16m Maopyn 2020, wnev e Xovpt PEAECOEd LTO  WPLTTEV
peacovo w  yooe  (HX-MA-AAB-MOT-T'EN-2019/00056)  [2019]
NAAXMA 37 (04 Noweupep 2019)

[33] In contra-distinction it was contended by counsel for NAMDEB that
the cause of action, on which the MUN relies, arose on 19 October 2019.



[34] Counsel for the MUN accept that for a cause of action to arise ‘... the
entire set of facts which the creditor (Applicant) must prove in order to
succeed with his or her claim against the debtor (First Respondent) is in
place or, in other words, when everything has happened which would
entitle the creditor (Applicant) to institute action and to pursue its claim

... | agree.®°

[35] In order then to resolve whether or not the date relied upon by
NAMBEB or any of the dates advanced on behalf of the MUN are of
application in order to determine from which date the applicable
prescriptive period relating to MUN’s claims is to run, the pleaded case of
the MUN will require consideration.

[36] From the pleaded case - apparent from the founding affidavit
deposed to Mr Shavuka Ligameneni Mbidhi - the following salient aspects

emerge:

o) TNOT TNE TUPTOOE OP TNE OTALYATIOV OO Oehp-deyxhaped to Pe “...
™e eVPOPYEUEVT O tne Zettheuevt Aypeeuevt/Awapd avveged oo ‘@’
TO T™E PouvVOLVY Totepo ...7;8!

) Tnat v TEPUO 0P TNE OETTAEUEVT aypeeuevt ‘© 1T woao aypeed ot
NAMAEB ®WOUAO LUTAEUEVT TNE TOYPUEVT OP MOVOLVY OANOMOVYKES OV
1 Ampih 2017 wutm epdpextime date op umAeuevratiov to fe 1 Yvve
2016;%

¥) ot NAMAEB  youuevyed it TOPuevt  op TNE  MOLOLVY
alowavyeo ov 1 Svayp 2017 PBut pepvoec To O GOP TNE MOVOLVY
alhowavye ppou 1 Svve 2016;%

0 wot to date NAMAEB w0 wv vov-youwrhwovye ovd totah dopeyapd
o e aypeeuevt peayned ov 22 Ampuh 2016 avd peaddipued ov 19
OyxtoPep 2016;8

79 Xoumope mapo. 13.2 o¢p Anmiixovt’c Heodo od Apyvuevt pe Ilpeoypirtiov.

80 Yee ahoo Qop wotavye Qerliuavv w HoAlapd Ivovpavye Xo op Noaufia At62013 (2) NP
568 (HX) ot ﬁ75] — [76] op NoutBro Atbud Pvero Iry) Atd w Evyev Nawfia (Try) Atd A
836/2011 [2014] NAHXMA 113 (31 Mapyn 2014) ot [26] to [27]

81 Xoumape nmapa’c 9 1o 10 op Mp MBWdnUoc apdpdamt oo pead wrtny e Neadvy To Topo’c
5 1o 11.

82 Xoumape mapo 17 o e ¢ouvvdvy adpLdamit.

8 Xouwrope mapa 18 o e douvdvy addLdawmit.

84 Xourmope mapa 23 o e douvdvy addrdamit.



) ™ot ™e MYN w0 Ttnepedope oOeekKtvy av  0opdep TO MNAWE TNE
aypeeuevt op 19 Oytofep 2016 evpopyed v tepuo o oeyxtwov 117(1)
@) o e AaPovp Ayt 2007;8

®) ot NAMAEB w0 v Bpeoyn od te apfrtpoatiov aypeeuevt. Aeomite
e TOPTLEC VVEOULTOYOAAY peadPLpulvy e epdeytime date op Tne
novowvy arlowavye aypeeuevt to e 1 Juvve 2016 NAMAEB ¢ailho
avd  pePuoEc TO TP MOUVOLVY OANOWOVYXES TO OAA  BuoAilpLed
eumtAoypeeo wrtnovt Poaolto dpou 1 Yvuve 2016 to 30 Yvve 2017.%

[37] It so appears that MUN’s case was pleaded somewhat nebulously.
On my analysis however - and if | interpret the pleaded case correctly - it
seems that the relied upon breach of the settlement agreement
apparently occurred either on 1 July 2017 or during or about July 2017
when NAMDEB commenced with the payment of housing allowances but
refused to pay (backpay?) for the housing allowances backdated to 1 June
2016. This was unfortunately not pleaded with any clarity. Also the actual
terms of the relied upon agreement are not of any further assistance,
save to state that they confirm that NAMDEB was to implement the
agreement even earlier, namely already on 1 April 2017.% It is thus
conceivable that the breach occurred even earlier. Nothing turns on this

however.

[38] In the premises it seems to me therefore that the MUN’s cause of
action arose either on 1 July 2017 or during or about July 2017, as that

{

would have been the date or the period when ... the entire set of facts
was in place - which the creditor - (the ‘MUN’) had to prove - in order to
succeed with its claim against the debtor (NAMDEB) - or - in other words -
when everything had happened - (ie when the conclusion of the
settlement agreement and the relied upon breach of its terms had
occurred) - which then would have entitled the creditor - (the ‘MUN’) - to
institute action and to pursue its claims based on the settlement

agreement at any time thereafter, subject to prescription.

8 Xoumope mapo 27 o e Govvdvy adpLdamir.
86 Xouwrope mapa 30 op e douvdvy addLdamwmit.
87 Xoumope mapa 4 op e oypeeuevt ovveEed ao ‘@’



[39] It is here that the MUN's prior attempt - at the enforcement of the
settlement agreement - through the launching of its counterclaim in case
Namdeb Diamond Corporation (Pty) Limited v Mineworkers Union of
Namibia (HC-MD-LAB-MOT-GEN-2019/00056) [2019] NALCMD 37 (04
November 2019) - comes into play - in which the MUN claimed essentially
the same relief it seeks in the current proceedings, which counterclaim

was however dismissed.

[40] It is this dismissal and its effect which occurred on 4 November
2019 that triggered NAMDEB's reliance on section 15 of the Prescription
Act of 1969 once it was faced with the current application and the MUN's
renewed attempt at enforcing the payment of housing allowances.

The impact of section 15 of the Prescription Act 1969

[41] The relevant provisions read as follows:

‘15 Judicial interruption of prescription

(1)  The running of prescription shall, subject to the provisions of
subsection (2), be interrupted by the service on the debtor of
any process whereby the creditor claims payment of the
debt.

(2) Unless the debtor acknowledges liability, the interruption of
prescription in terms of subsection (1) shall lapse, and the
running of prescription shall not be deemed to have been
interrupted, if the creditor does not successfully prosecute his
claim under the process in question to final judgment or if he
does so prosecute his claim but abandons the judgment or
the judgment is set aside.

(6) For purposes of this section, “process” includes a petition, a
notice of motion, a rule nisi, a pleading in convention, a third
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party notice referred to in any rule of court, and any
document whereby legal proceedings are commenced.’

[42] As mentioned above the applicable South African case law - cited
again by counsel for NAMDEB above - was already referred to and applied
in Kehrmann v Gradtke (I 25/2016) [2018] NAHCMD 141 (01 February
2018). In that case the court also summarized the scheme created by
sections 15(1) and (2) of the Prescription Act as follows:

‘19] It now becomes apposite to call to mind the provisions of Section
15(2). The salient components set by the section, as relevant to this case,
in which there is no acknowledgment of liability by the debtor, which
aspect can thus be ignored for present purposes, are the following:

() e QUOLYLOA LVIEPPUTTLOV O OV TPECYPLTTLWE TEPLOO  ONOAA
AOITOE - TNOT LO TNE LVIEPPUTTLOV Ppouvynt afouvt Py Tne oepwLye
o ovuuovo, Le. P e OepTWLXE OP OVY ‘TPOYECT LV ONYN O
‘YPedLTop YAoLuo mopuevt op o OefT - 1p Tne Ypeditop O00EC VOT
OUYYXEOOPUANY] TPOOEYVUTE MLO YAOLUW UVVIEP TNAT JTPOYECT LV
Bueotov TO GLval QUOYUEVT, NN LO o duvah avd eEeyutafhe
udyuevt, op uwp mne 00EC OO0 T POOEYVTE MO YAULUW, TNOT O
OoUYXEOOPUVAAY, Put t™ev afavdovo tne QUOYUEVT Op TNE QUIYUEVT
L0 0T aOoWdE;

B) v ouvyn YPYVUOTOVYES - 1T ONOAA Pe Ogeued - TNAT TNE CEPWLUYE
0p CVUUOVO, ONLYN, VVIIA ThE ALOTEQ OUTYOUED, MNOO LVIEPPUITED
TNE PUVVLVY O¢ TNe ORTALXOPAE TPEOYPUITITWE TEPLOO - ONAAA
AOTTOE;

G ot oAA TN UWLOT MOWE OYXXVPPED VVOEP TNE ‘MPOYECT LV
BLEOTIOV, LE. TNOT LO TNE OXTLOV, 00 LV TNO YOOE, OPp OO LV TNE
oTNEP TYIES 0P TPOYEedVYO, ao deduved v Zextwov 15(6) op tne
Ayt

[43] Xouvvoeh ¢pop NAMAEB’G 0pyvuev OV TNO oao YPLOT ovd TO TNE
epheyxt ot votnuvy mpewevred e MYN ¢pouw LVTEPPUTTLVY TNE PULVVLVY O
npeoypurTiov dppouw 19 OyxtoPep 2016 Py tne oepwixe op mpoxeoo ov NAMAEB,
ao Tt 0 ov 4 Ampih 2019, omev 1T GLAEd LTO YOUVIEP-OTTTALYATIOV LV YOOE
(HX-MA-AAB-MOT-T'EN-2019/00056) [2019] NAAXMA 37 (04 Nowseufep 2019).
Tne MYN 00 vot mpooeyvte 1to Aol to dvak gudyuevt vvdep yoaoe (HX-
MA-AAB-MOT-TEN-2019/00056) [2019] NAAXMA 37 (04 Noweufep 2019), ao
otutvhated v ogyxtov 15(2). Tne vteppumTiov 09 TPECYKPLIATIOV, ONLX] Mod
OYXVPPED MLTN TNE LVOTLTUTIOV O TNE YOULVIEPYAULU, AOTOEd mMev ovyn YAoLu
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woo dtouooed ov 4 Noweufep 2019 avd omev ocvyn OLOULOCOA WA VOT TOKEV
OV OIIEQA, WNLYN YXOVOED TNe OEEULVY TPOWLOLOV OET v ogytov 15(2) to youe
VIO A LV TEPUC O ONLYM- OV ONEPE LV OUYN  YLPXVUOTOVYED -
TPECYPLTTLOV Lo deEUED VOT TO MOwe PEEV LVTEPPLTTTED.

[44] It wao ™o ovPfurtted ot e MYN nad vvtih 18 Oyxtofep 2019 to
LVTEPPUTT TNE PUVVLVY 0 mpeoyputtiov Py oepwixe o mpoyxeoo ov NAMAEB,
oM T pathed To 00 TLUEOVOA.

[45] On the other hand - and in this regard it is to be noted firstly that
counsel for the MUN - conspicuously - failed to address the impact of the
relied upon sections of the Prescription Act consequent to the dismissal of
MUN'’s counterclaim in case Namdeb Diamond Corporation (Pty) Limited v
Mineworkers Union of Namibia (HC-MD-LAB-MOT-GEN-2019/00056) [2019]
NALCMD 37 (04 November 2019) and MUN’s failure to appeal such
dismissal - save for their submissions relating to when the MUN’s cause of
action arose aimed at demonstrating that their client’s claim had not

fallen foul of the applicable three year period.

[46] This aspect of the case was however disposed of by my finding that
the MUN’s cause of action arose either on 1 July 2017 or during or about
July 2017 and that the ‘debt’ became due then.

[47] By the same token it will have become clear that | am also not in
agreement with the submissions made by counsel for NAMDEB on this
aspect. Nothing turns on this disagreement however as the current
proceedings where only instituted on 29 September 2020, which in any
event is more than three years after the MUN’s claims herein arose and
became due. | do however uphold the remainder of the submissions made
on behalf of NAMDEB on this facet of the case where it has become clear -
in circumstances where NAMDEB has never acknowledged its liability to
pay the claimed housing allowances in all the legal proceedings aimed at
enforcing the settlement agreement and where MUN has clearly failed to
successfully prosecute this claim, by way of the lodged counterclaim in
(HC-MD-LAB-MOT-GEN-2019/00056) [2019] NALCMD 37 (04 November

2019) to a final and executable judgment.
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[48] The applicant’s claim for the payment of housing allowances and
interest has thus prescribed in terms of section 11(d) of the Prescription
Act 1969 as read with section 12(1).

[49] In the premises the plea of prescription is upheld and in the result

the application is thus dismissed.

H GEIER
Judge



APPEARANCES:

APPLICANT:

FIRST RESPONDENT:

EM ANGULA (with her R KANDJELLA)
From AngulaCo. Inc., Windhoek

R HEATHCOTE SC (with him G DICKS)
Instructed by Kopplinger-Boltman Legal
Practitioners, Windhoek



	Record 25-26. We say ‘purported’ because the first respondent’s contention remains that such agreement is null and void for various reasons, including for vagueness. If and when the merits are ever determined, the test laid down in Plascon-Evans (1984 (3) SA 623 A) will apply and the matter will be determined on the facts averred by the applicant which have been admitted by the first respondent, together with the facts alleged by the first respondent.
	‘The applicant seeks the enforcement of a purported settlement agreement cobbled together by the parties’ non-legal representatives before the second respondent on 19 October 2016. Essentially, the applicant attempts to enforce an unenforceable agreement for the payment of housing allowances to its qualifying members for the period 1 June 2016 to 30 June 2017.
	The issue for determination by the Court at this stage is whether the applicant’s claim has become prescribed by virtue of section 15(2), read with sections 15(1) and 11(d) of the Prescription Act, 68 of 1969 (“the Act”). The alleged agreement is an ordinary debt for purposes of prescription.’
	[12] Counsel then went on to outline the relevant background to the determination of the issue of prescription, as has already been set out above. It will serve no purpose to repeat those facts again.
	[13] In addition counsel referred to the fact that:
	‘On 12 March 2020 this court made the following further order:
	[14] It was highlighted that the applicant did not appeal the dismissal of its counter-application and it was accordingly submitted that:
	‘The effect of the order puts paid to the applicant’s application on the basis of res judicata as well. However, at this stage only prescription is at stake.’

	[17] In respect of the MUN’s main defenses against NAMDEB’s contention that the MUN’s further claim had not become prescribed, namely:
	‘That the first respondent only “officially pronounced” itself on the back payment of housing allowances on 3 November 2017. Applicant contends that its “cause of action only then arose”. At all relevant times and prior thereto the parties had not reached consensus on the back-pay matter and it was always a matter that remained to be dealt with and agreed upon. The letter confirmed the internal deadlock on the matter and
	The applicant attempts to rely on its counter-application served on the first respondent on 4 April 2019 under Case No HC-MD-LAB-MOT-GEN-2019/00056. …’ …

	it was submitted that it was trite that a lack of consensus does not interrupt the running of prescription, nor does prescription only run once an ‘internal deadlock on the matter’ is reached as section 12(1) of the Act reads as follows:
	and
	that it was further trite that a creditor cannot ‘either in his wisdom or when he thinks that he ought to bestir himself” defer the running of prescription by relying on purported negotiations and failing to serve process on the debtor as:
	[18] It was then forcefully argued in conclusion that:
	‘ … It is common cause that the cause of action on which the applicant relies arose on 19 October 2016. Nothing prevented the applicant from interrupting the running of prescription by the service of process on the first respondent, as it did on 4 April 2019. The applicant did not prosecute its claim to final judgment under the process in question as stipulated in section 15(2) of the Act. The interruption of prescription therefore lapsed and the running of prescription is deemed not to have been interrupted. The applicant therefore had until 18 October 2019, at the very latest, to interrupt the running of prescription by the service on the first respondent of process. This it failed to do. As per Colman J in Van Vuuren v Boshoff:
	

	‘In the premises the applicant’s claim has become prescribed in terms of section 11(d) of the Act and first respondent prays that the application be dismissed.’
	‘The applicant attempts to escape the obvious and glaring fact that its relief / claim is for payment of money and interest thereon, and that such claim therefore is for a debt. The first respondent’s notice of motion prays for an order:
	The period of prescription for debts of this nature is 3 years in terms of the Act, whereafter the debt is extinguished.
	It is also plain from paragraph 1 of the notice of motion that such money debt arises from an alleged agreement entered into on 19 October 2016. Although the first respondent attempted to make the purported settlement agreement of 19 October 2016 an order of the Labour Court in terms of section 87(1)(b)(i) of the Labour Act, 2007, on 4 November 2019 this court declared such an attempt null and void and set the registration aside accordingly.
	The first respondent’s reliance on the Myathaza matter is misconstrued and irrelevant for purposes of this matter. In that matter four judges of the Constitutional Court found that the reinstatement award does not constitute a ‘debt’ for the purposes of the Act. We point out that the first respondent’s claim is not to enforce an award, for reinstatement into a former position of the employ, but to enforce a purported settlement agreement by claiming monies allegedly owing under such agreement.
	The Act does not provide any mechanism whereby the Labour Court can enforce an arbitration award otherwise than by compliance with section 87(b). This has not occurred. We, in any event, point out that the relief the applicant seeks is enforcement of an arbitration agreement, and not an arbitration award. The first respondent contends that the so-called arbitration agreement was in any event novated, alternatively overtaken by the events as set out in paragraph 20 of the answering affidavit.
	There is no substance in the applicant’s contention that its cause of action only arose on 3 November 2017. Evidently on such date the first respondent, once again, contested any agreement to backdate payment of housing allowance. That was made plain in its letter. Ten denials of a debt, on ten different dates, does not cause the debt to become a new debt - ten times over - with respect.
	The first respondent has never conceded any indebtedness to the applicant, whether by filing its application under case HC-MD-LAB-MOT-GEN-2019/00056 on 28 February 2019 or otherwise. Any allegation by the applicant that such a concession is common cause is simply not borne out by the papers in the aforementioned matter, wherein the first respondent also contended that the so-called settlement agreement / award was null and void for various reasons.
	The applicant’s reliance on so-called internal or domestic remedies in its attempt to avoid prescription is misconstrued. It does not state what remedies these were, nor how the obligation to exhaust such remedies arose - whether by legislation or otherwise.

